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FOREWORD
This report presents the Economic, Social and Cultural Rights (ESCR) status and trends in Nepal during the period of January 2001 to December 2006. It aims to review and analyse state policies, legislations, programmes, and institutional arrangements, as well as their implementation in the context of economic, social and cultural rights. It is a combined effort of different human rights organisations and civil society members, who provided ground information to the Committee on ESCR about the condition of economic, social and cultural rights in Nepal. It focuses on specific issues, which the state has failed to address, or has inadequately dealt with.

Nepal is now in transition from a decade-long armed conflict to 'lasting peace’, a phase devoid of unequal social, political and economic systems that sustain structural discrepancies and discrimination between different groups of people. As such, the Nepali society is in a critical point in time, one filled with enormous challenges. The issue of transforming a feudal structure and society, fragmented along a patriarchal worldview and caste hierarchy remains to be the major hurdle to the full realisation of ESCR. 

Today, opportunities seem to be unfolding due to the favourable environment. The comprehensive peace accord reached between the Nepal Government and Communist Party of Nepal (CPN Maoist), promulgation of an interim constitution, dissolution of the reinstated parliament, and the formation of an interim legislature-parliament including the Maoists, are considered steps to resolve some of the pending issues of mainstreaming the political, social and economic agenda of the country. The Maoists have also expressed commitments to multi-party democratic politics, principles of rule of law, civil liberties, and fundamental human rights, among others. 

Despite these, the fulfilment of ESCR in Nepal is still a distant dream. Commitments made in the higher political level to guarantee the rights of the people have yet to be implemented. At the forefront, exclusion, discrimination, violence, powerlessness and structural inequalities are the underlying causes that hinder the realisation of ESCR. Other factors include political instability and remnants of armed insurgency. These are more prevalent in rural and remote areas where unequal power relations, disparate distribution of land and income, lack of basic facilities, and discrimination are taking their toll on the dignity and self-respect of the people. 

The success of the people's movement has provided the Nepalese with an opportunity to exercise political freedom and have the benefit of ESCR. Continued success will lie in how this opportunity will be tapped by the society. Civil and political rights can only be fully enjoyed when the economic, social and cultural rights of the people are ascertained. Freedom of speech does not make any sense to a person who is not free from hunger. In this way, the realisation of ESCR not only addresses the socio-economic and livelihood problems of the people but also supports the full enjoyment of civil and political rights. 

Several people and organisations have contributed to the preparation of this report. I would like to thank the friends working within the Sub-Committee on ESCR under the Human Rights Treaty Monitoring Coordination Committee (HRTMCC) for their effort in preparing this report. My sincere thanks go to the participants of the consultative meeting who gave us firsthand information on the situation of ESCR. I am equally thankful to other NGOs/CSOs who assisted us by providing information and other support. 

My special thanks go to the members of the writing committee and the special contributors.  I also thank all the staff members of RRN and HRTMCC Secretariat, INSEC for their consistent dedication to produce the report in this form.

My colleagues and I at RRN are very much pleased to have been given the opportunity of undertaking this important task. We are confident that the report will be useful for the Committee on ESCR and other relevant bodies to understand and act on behalf of the international community to help improve the ESCR situation in Nepal.

Thank you,

Arjun Karki, PhD

Coordinator

Sub-committee on ESCR, HRTMCC

President, RRN and NGO Federation of Nepal
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EXECUTIVE SUMMARY
With the advent of democracy in 1990 and the ratification of major international human rights treaties in the world, Nepal has become exposed to the international arena of politics and people’s rights related issues. The ratification of such international tools opened up Nepal to an extended field of international human rights laws that created opportunities for the country to be more visible with its commitment to nurture a democratic governance system and promote human rights, at the same time requiring the fulfilment of these obligations. To date, Nepal is a state party to twenty United Nations (UN) and seven International Labour Organisation (ILO) conventions including the International Covenant on Economic, Social and Cultural Rights (ICESCR) and is entrusted with obligations to provide provisions for these instruments. 

Contrary to its commitment to promote human rights related issues, Nepal has sadly failed to record any significant progress in addressing the obligations of respecting and promoting human rights that correspond with national and international human rights related instruments. During the decade-long, violent political conflict faced by the country, the structured and systematic denial of human rights that manifested in state governance was the worst political incident experienced and dealt with by the nation. The period witnessed a serious situation of human rights violations exacerbated by arbitrary arrests, illegal detentions, disappearances, extra-judicial executions, abductions, and torture in the context of the armed conflict and disrespect for the rule of law. 
It has been said that the main cause for Nepal’s conflict is rooted in socio-economic and cultural inequalities resulting from the state’s failure to address ESC rights including the right to partake in the nation’s development process. People who feel discriminated and alienated from equal access to socio-economic opportunities and development progress have expressed their dissatisfaction at a serious level and this has directly or indirectly led to the cause of the armed conflict.

For centuries, Nepalese culture has been dominated by an ethno-caste system that has brought about discriminatory practices among the people. Across the country, discriminatory practices based on caste, class, gender, ethnicity, geography, as well as patriarchal structures have caused majority sects of the Nepalese population such as women, Dalit, and Janajati (indigenous nationalities) to resolve in protecting their self-respect, dignity, and identity. Women, Dalit, and Janajati are regarded as the most underprivileged from the perspective of attaining equal economic, social, and cultural status. They are deprived of opportunities to meet their basic needs such as food, shelter, social and health services as well as experience less rights to utilise natural resources for their livelihood options. 

Among various disadvantaged groups, research indicates that the Dalit are the most vulnerable group with the lowest social status in the Nepalese society. Two thirds of the Dalit remain illiterate and their health status appears to rank well below the health status of the nation’s other caste-groups.
 In the 2001 census, the Dalit population in Nepal was estimated to be 3.1 million, but the figure is contested by Dalit rights organisations who claim it to be around 5 million. For generations, Dalit communities have been deprived of access to basic state services and have lived in poverty and destitution, a situation further aggravated by social misconceptions such as untouchability.
Equality between men and women is another issue that is highly debated and less practiced in Nepalese society. Though women constitute a majority of the population, their presence in the socio-political and economic arena is felt to be strikingly low. The overall situation is discriminatory against women and inadequately addressed due to the lack of proper policy initiatives to ensure equality among men and women. Figures show that the literacy and educational attainment of women is only 42.5 percent in the country, while it is 65.1 for men.
 The situation for landholdings is similar. Of the total landholdings, females have an ownership of only 8.1 percent. Only four percent of the households have female ownership of both house and land. On the other hand, over 70 percent of women are confined to self-employment, unpaid, and are involved in low-wage informal sector activities.
 

Trade union and labour related issues in Nepal raise equally alarming concerns. Many workers are deprived of trade union rights, the right to decent work, minimum wages, etc. Only 12.3 percent of the villages have access to available work throughout the year at the minimum wage rate, while a vast majority, 84.6 percent, go without work at the minimum wage. Perennial work is available at the minimum wage rate representative of a meagre 5.7 percent of the rural people. Most of the villagers, especially the landless, are underemployed with only 3.8 percent of the landless employed for more than 25 days a month, 70.7 percent for less than 15 days a month, and 43.8 percent for less than 10 days a month. 78 percent of the landless are employed for less than 15 days a month with just 2.9 percent being employed for more than 25 days.
 

Child labour is prohibited according to Nepal’s law, yet it is quite clear that children are working in different sectors. They are involved in hazardous jobs in factories, mines, construction and transport, agricultural section, plantations, hotels and restaurants, and home services. The reality of the rate of unemployment and level of discrimination against persons with disabilities continues to sadly prevail in many communities. The state of illiteracy, poverty, and lack of awareness and information sharing among people relegate these individuals to experience belonging to the lowest social stratum of society. Women with disabilities face multiple disadvantages because of their gender and poverty.

Nepal is reeling through a transitional phase after the successful popular movement in April 2006. The people’s movement toppled the autocratic regime of the monarch and compelled the followers of violence to shun it for the sake of the people and the country. Amid hopes and efforts for sustainable peace, inclusion and progressive restructure of the state, political activities have been organised to protect the aspirations and mandates of the movement. The change was a big political advance from autocracy to democracy and from armed conflict to peace. More importantly, it delivered a message and created hope that the future course of state governance will uphold the issues of ESC rights.

Yet, the existing economic, social and cultural status of Nepal suggests that it has failed to meet the obligations originating from the provisions of the Covenant. Nepal, like any other state party to the ICESCR committee, is required firstly, to make clear budgetary and implementation efforts to meet the basic needs of its citizens. Secondly, it is obliged to ensure that citizens will have a right to redress or reparation if these rights are denied or infringed upon. 
As a state party, the Nepal government assumes the obligations to respect, protect, and to fulfil the rights enshrined in the Covenant without reservation. The 'minimum core obligation' of the Covenant is to satisfy 'at the very least, minimum essential levels of each of the rights', to the maximum of each state's available resources. General Comment 3 of the ESCR Committee further notes that where the minimum core standards are not realised, resource constraints should be considered within the context of state parties having allocated "all resources that are at its disposition in an effort to satisfy, as a matter of priority, those minimum obligations." 

State parties are obligated to 'progressively realise' the rights recognised in the Covenant; rights may not necessarily be realised immediately, but rather, over a period of time. Nevertheless, state parties must move as expeditiously as possible towards this goal. States must make every effort to satisfy these minimum obligations, using low-cost targeted programmes where necessary. If they are unable to meet the minimum requirements of the Covenant, there is an obligation on the international community to take steps, through assistance and cooperation, to aid countries in the aspiration of fully realising their ESC rights.

Last 30 June 2006, the government of Nepal submitted its second periodic report on the Implementation of the ICESCR to the UN ESCR Committee. The report highlighted some achievements made over the period in reducing the current poverty situation, fixing the minimum wage for workers, non-discriminatory age systems, narrowing down social disparities amongst the Nepali people and so on. In connection, the Human Rights Treaty Monitoring Coordination Committee (HRTMCC), a coalition of 47 Nepali human rights NGOs
, with a Sub-committee on ESCR coordinated by Rural Reconstruction Nepal (RRN), prepared this report. 
Part I
General Information
INTRODUCTION

Background

This is an Alternative Report to the Second Periodic State Report of Nepal (hereinafter referred to as State Report) prepared by Civil Society groups and submitted to the UN Committee on Economic, Social and Cultural Rights (UNCESCR). Information contained in this report covers the period between January 2001 and December 2006.  This report has been prepared on behalf of HRTMCC, a coalition of 47 Nepali human rights NGOs
, with its Sub-committee on ESCR coordinated by RRN.
This report contains some specific information additional to the State Report and some critical assessment with narrated glimpse of the status of implementation of the Covenant in Nepal. It covers the reporting in three parts: overall introduction; information on specific articles of the Covenant, and special recommendations.

This report also supports the Assessment Report on the Implementation Status of ESCR in Nepal submitted to the Pre-Sessional Working Group (PSWG) of the Committee by ESCR Sub-committee of HRTMCC in November 2006.

Objectives

This report aims to facilitate the Committee in considering the State report of Nepal that has been submitted to the Committee under the state obligation of the Articles 16 and 17 of the ICESCR.

It aims to provide the Committee with additional information about the implementation of the ICESCR in Nepal.

Likewise, the report aims at further sustaining and strengthening the solidarity and joint initiatives of Nepali human rights organisations at national as well as international forums, including the United Nations, for the better cause of protection, promotion and fulfilment of ESCR in Nepal.

Process and participation

The Sub-committee of ESCR is one of the thematic committees formed under HRTMCC to monitor the implementation and state observance of ESCR in Nepal. The committee is represented by human rights organisations directly engaged in protecting, promoting and realising the ESCR of marginalised, disadvantaged and underprivileged groups and communities.
A wide range of stakeholders – grassroots people to policy makers – were consulted through intensive regional and national level workshops and meetings. Two regional workshops were held at the Eastern and Western region on 14 and 16 December 2006 respectively.
 The workshops widely discussed the implementation status of the Covenant among the participants representing almost all districts of the regions. Local issues and concerns were also thoroughly discussed in the programmes.

Based on the suggestions and recommendations of the regional workshops, a national level consultative meeting was convened in Kathmandu on 9 January 2007. The workshop gathered inputs from central level policy makers, representatives of government line agencies, trade unions, users groups and associations, religious organisations, NGO Federation, peasants association, human rights activists, civil society organisations, individual experts, Dalit, madhesis, women rights groups, and other movements.

The national level consultation was able to study the issues from the regional level and forward the necessary comments and suggestions included in the Alternative Report. The Sub-committee held a series of regular meetings among the committee members, report writers and concerned stakeholders in order to prepare the Report. A core team formed to prepare the Report systematised the writing process in coordination with the HRTMCC Secretariat.

A fact-finding mission was also conducted to study the situation of the food crisis in Bajura, a remote hill district in far-western Nepal
. Major outcomes of the whole process, including the national consultation, have been incorporated.

Status of ESCR
Nepal is characterised as one of the 50 least developed countries of the world and is ranked 136th in the Human Development Index.
 According to the Nepal Living Standard Survey (2004), about 31 percent of the Nepalis live below the ‘poverty line’, earning less than one US$ a day. The economic growth rate of the country is estimated at 2.4 percent this year (2005/2006), below the government's expectation of 4.5 percent. The expansion of the economic pie was offset and per capita income decreased by 0.25 percent.
 These indicators explain the miserable situation faced by the Nepali people in both the socio-economic and human development fronts. 

Poverty is a serious issue in Nepal. Poverty cuts across all the caste and ethnic groups, with most of the poorest of the poor belonging to the Dalit and ethnic communities. Exclusion of these groups from policy-influencing and decision-making opportunities, unequal distribution of land and income, lack of basic facilities, and infrastructure support has further worsened poverty and grossly affected the human rights of the people.         

Nepal has historically been stratified along caste, class and ethnic lines. It is a country of minorities with more than sixty ethnic and caste groups. Each group has their own cultural identity with a considerable amount of space for their enjoyment. However, the Nepalese governance system has highly influenced the unequal caste system in Nepal which puts people into four vertical hierarchies with the Brahmin on the top, Kshetri second, Vaishya third and Shudra or Dalit at the bottom. The Brahmin and Kshetri, the so-called upper castes, enjoy upper hand in state governance while the Dalit and ethnic minorities have little say in policy making and state administration. 

Discriminatory practices rooted in the ethno–caste system have dominated Nepalese culture for centuries. Across the country, discrimination based on patriarchal structures has often stripped the majority of Nepalese women of their self respect, dignity and confidence. Women are the most underprivileged group from the perspective of economic, social, and cultural rights. They are deprived of opportunities for meeting their basic needs such as food, shelter, housing, social services, health services, and utilising natural resources for their livelihood. Despite the many efforts made by NGOs/INGOS and government line agencies, the living conditions remain the same. Moreover, poverty eradication efforts cannot take place on a sustained basis when the social and economic empowerment of women is so slow. 

Although inadequate in many aspects, there have been fair amount of efforts towards protecting and promoting civil and political rights, both by civil society actors and government agencies. However, there has been no concrete initiative towards the promotion and protection of the other set of economic, social and cultural rights. This situation is contrary to the principle of interdependence and universality of human rights with serious implication for their practical realisation. 

Lack of state restructuring and reform initiatives continue with a handful of elites dominating state systems and structures, including policy-making avenues, and ignore the needs of the century-long marginalised groups of people. Low income, limited access to and control over productive assets and a lack of gainful employment opportunities have severely restricted the human development and economic empowerment of these groups. It leads to the deepening of discrimination and widening of inequalities; exclusion has become a tradition of the society. The resulting imbalances and neglect provide and perpetuate a fertile ground for social conflicts.

Over the past decade, Nepal has witnessed serious human rights violations exacerbated by arbitrary arrests, illegal detentions, disappearances, extra-judicial executions, abductions and torture in the context of armed conflict. The main cause of the conflict is rooted in socio-economic and cultural inequalities that resulted from the state’s failure to realise ESCR, including the right to development. People who feel discriminated and alienated from participation in socio-economic processes have been attracted to the call of emancipation from discrimination and denial.

A society caught in conflict like Nepal is one in which its people stand divided, filled with fear, hatred and enmity. Social capital starts to shatter at the community level. ‘Power security’ is prioritized over ‘human security’, denying all freedoms and liberties in the pretext of maintaining law and order. In these circumstances, the prime losers are those who are already deprived, marginalised and excluded from the social, economic, political and cultural mainstream. Hence, it is necessary to address the root causes through a comprehensive package of intervention that builds on the precepts of ESCR. 
There is a very limited study of violence linked purely to economic and social structures and institutions. In statistical terms, this makes comparable or contrasting analysis difficult. But given the experience, crimes and disturbances attributed to socio-economic deprivation, some of which are very grave, have been regular.

The general population has suffered ESCR abuses that include: right to earn one's own living, right to adequate food and freedom from hunger, right to adequate housing, kamaiyas, right to health, right to education, and women and children’s rights, among others. 

Changed context and ESCR

The recent popular movement received widespread support among various sections of society including labourers, peasants, women, children, professionals, religious and ethnic minority groups against the feudal and autocratic monarchy, changing the power regime and political system of the state at the central level.
 Marginalised, disadvantaged and excluded people, who were overwhelmingly involved in the movement, perceived the success of the movement differently from the general understanding of the people. They saw the movement as an avenue for credible opportunities to fulfil their basic ESC rights such as: food, housing, clothing, education, health, employment, and other basic necessities for sustaining their livelihood. For them, the movement not only meant regaining their access and control over the power-politics but also a way to address their age-old problems.
Reinstatement of the HoR
 comprised of the Seven Political Parities, proclamation of the HoR for Constituent Assembly, public statements on various significant issues including citizenship entitlement to women along with a provision of 33 percent for women in different state mechanisms, declaration of Nepal as a secular state and discrimination-free country, and the promulgation of the interim constitution repealing the 1990 master document have been major steps taken to materialise the mandate and aspiration of the movement.

The new initiatives of the central government, even if implemented, is still inadequate to respond to the expectations of the people that have been excluded and ignored for centuries by mainstream development programmes and severely affected by the decade-long armed conflict. There is an uphill task to be accomplished when it comes to the matter of sustainable peace, inclusion and progressive restructure of the state. 

Lack of proactive national mechanisms to avoid structural discriminations based on sex, caste, ethnicity, exploitation, and political participation, inclusion to ensure socio-economic and cultural justice has consequently affected the realisation of ESCR. The whole state mechanism revolves around a handful of people who have always dominated the power politics in the country, ignoring the country’s needs and the capacity of the marginalised, excluded, underprivileged groups, women, and Dalit communities.

Unequal distribution of land and income and lack of basic facilities and infrastructure are other factors which need to be taken into serious consideration with regard to ESCR. Rampant poverty, unequal distribution of, access to and control over power, resources and opportunities, social injustice and exclusion, exploitation, and discrimination have persisted for decades, and are, by nature, deep-rooted and complex. 

There is a dire need to address the socio-economic problems of the grassroots people through their active participation at all levels of decision making. This will ensure their share of the peace dividend and involvement in democracy and the peace building process. Although the path to democracy and lasting peace is multifaceted, it can be streamlined when the people’s basic needs are fulfilled. Most of these basic needs fall within the gamut of the ICESCR to which Nepal is a state party. Equally important is the transformation of the declaration into actual practice and enhancement of the capacity of grassroots people to exercise and enjoy their ESC rights. 

Transcending the Maoist conflict will be impossible unless socio-economic underpinnings, such as inequitable resource distribution, feudal system of governing land resources, structural discrimination based on caste, creed, religion, ethnicity, geographical location, and discrimination to employment, food, education, and exclusion in governance are rationally addressed. 

Another point to be considered is the current malpractice in implementing civil and political rights (CPR) and ESCR. The full range of human rights cannot be realised as long as they are treated in an isolated way. Therefore, efforts must be centred on bridging the gaps between the CPR and ESCR by addressing pervasive ESCR issues that have remained unattended while putting CPR into practice. 

A fresh opportunity as well as a challenge has now arisen to institutionalise democracy and achieve sustainable peace in a society ravaged by the decade-long Maoist insurgency.  The failure or delay in addressing the key issues of deprivation, exclusion and marginalisation of already disadvantaged people may evoke public disappointment and resentment as in the early 1990s after the initial taste of restored democracy. This may lead to other forms of rebellion even if the current parties in conflict compromise to settle their grievances. Nepal cannot afford another people’s movement for democracy again in the future. Since the national government seems entwined in macro level issues, NGOs, civil society and local government offices should play an instrumental role at the grassroots level to address the burning issues through active participation of those very people whose interests are currently at stake.
  

Part II
Specific Information Relating to the Implementation of Articles 1-4 and 6-15 of the Covenant
ARTICLE 1                                                                                                                           RIGHT TO SELF-DETERMINATION
Situation
The 1990 constitution of Nepal did not ensure the proper inclusion of all segments of society. It was severely criticised by the human rights community, in particular, the Dalit, Janajati, Madhesis, and indigenous people, not only because it defined Nepal as a Hindu state but also because it seriously lacked provisions that respect, promote and protect the right to self-determination of structurally marginalised, oppressed and backward citizens.  Other human rights that correspond directly to this right are: right to self-government, autonomy and enjoyment of their own land and resources. It is widely believed that deprivation of human rights of ethnic Janajati, Dalit, Madhesis, and women remained as one of the causes behind the eruption of armed conflict in Nepal. 

Today, expectations for a more inclusive system of political and state governance in Nepal are high. The government and the Maoists have mutually agreed to declare an end to a decade-long violent conflict and vowed for the establishment of sustainable peace and democratic governance, which abide by fundamental human rights and the rule of law. The government and the political parties also explained that legal arrangements and institutions are intended to address the previous weaknesses in state governance. 
The reinstated House of Representatives (HoR) has declared Nepal a secular and an untouchability-free state on 18 May and 5 June 2006 respectively. The Interim Constitution (IC) has been promulgated and a Comprehensive Peace Agreement (CPA) has been reached. There is an Interim Parliament in place and a long awaited Interim Government has also been  formed. 

Article 13 of the IC guarantees the right to freedom.
 The ground reality however, is quite different. Many of the laws which are discriminatory and prevent Dalit from enjoying full social and cultural rights still exist. Tribal, indigenous and ethnic communities, Dalit and their organisations have started serious protests. Different communal forces of Terai such as Jwala and Goits have joined the protest against all the recent developments.

Amid the fast unfolding political and state affairs, the newly promulgated IC has been amended to provide an outlet to restructure the country into a federal system.
 The Interim Parliament has enacted various new election laws that are considered as the best means to respect and protect citizens’ rights to elect their deputies to govern the country. 
Nepal is a state party to major international human rights treaties including the ICCPR and ICESCR that talk about freedom and right to self-determination.  Yet, there is little trust if it will be translated into practice.
MPRF and Janajati protest amendment

Madhesi People's Rights Forum (MPRF), which led the violent Madhesi movement in late January and early February, has protested the first amendment of the Interim Constitution. "The federal system without regional and ethnic autonomy does not hold any significance," said Ram Kumar Sharma, general secretary of the Forum.

In a statement issued after the Forum's Central leaders' meeting, Sharma said the federal model pledged in the amendment was a positive step but it still lacked guarantee of "excluded" madhesis, ethnic people, Dalit, backward people, and minorities in all state structures including the Constituent Assembly. "The problems are addressable only through proportional representation system of election," Forum's statement said. The Forum has also appealed to other ethnic groups to take collective agitation to a new height.

The group welcomed the Prime Minister's February 9 call for dialogue but refused to sit for a dialogue, asking for Home Minister Krishna Sitaula's resignation as a precondition for the talks. It resumed protests in the Terai region from February 26.

Similarly, four Janajati groups including the Nepal Federation of Indigenous Nationalities (NEFIN) have expressed their serious objection to the first amendment in the Interim Legislature passed by the Interim Parliament on Friday.

NEFIN, National Indigenous Women's Association, Nepal Indigenous Students Association and Joint Struggle Committee of Indigenous Nationalities, warned the government of strident protests against the amendment. In a joint statement issued on 10 March 2007, they accused the government for deceiving them in the name of talks and bypassing them while amending the constitution. 
"We are totally against the amendment carried out with an ulterior motive," they said in the statement. They said they would soon announce fresh protest programmes to put pressure on the government to fulfil their demands.

They said they protested the amendment because of its failure to address their "just and legitimate" demands like guarantee of at least one seat in the constituent assembly for all the ethnic groups and proportional representation in the rest of the seats based on ethnic composition in the country.

The Kathmandu Post, 11 March 2007

Communities have criticised that the provisions in the new constitution have seriously failed to address their demands and concerns on the right to self-determination.
 They believe that they are still discriminated on political, economic, social and cultural grounds.
 

Networks of indigenous people and Madhesis have been demanding that the state should come up with more comprehensive and clearer constitutional and legal provisions, backed by a strong political commitment to ensure that the provisions will be translated into practice with honesty. 

Madhesi People's Rights Forum (MPRF) is in its second phase of protests demanding rights of the Madhesis
. Similarly an alliance of Dalit organisations has submitted a memorandum to the government demanding their human rights. Two armed opposition groups are active in the Terai region
 with various demands; the right to self-determination being the prime. Though the protests and confrontations concerning right to self-determination seem varied, the essence however, is common.

The current share of indigenous and ethnic people in the total population of Nepal is 37.2 percent while Dalit occupy 12.9 percent. Together, they are slightly more than the half of the total population.
 However, their representation in current parliament and bureaucracy is very nominal.
Table 1: Representation of various castes/groups in state mechanisms

	Members of Interim Legislative Parliament (2007)*
	Caste
	Composition of Gazetted Third Class Officers in Civil Service (2001/2002)**

	Number
	Percent
	
	Number
	Percent

	26
	7.9
	Newar
	16
	8.7

	58
	17.6
	Other Janajati
	1
	0.5

	74
	22.5
	Madhesis
	7***
	3.8

	171
	52.0
	Khas
	161
	87.0

	329
	100
	Total
	185
	100


*Source: Parliament Secretariat, 2007

**Source: Nepal Human Development 2004, UNDP, p. 178

*** Including Muslim (except Erahmin, Rajput and Dalit)
Critical areas of concern  

Ad hoc solution: The government’s approach to solve the right to self-determination has always been on an ad hoc basis. It considers the issues only after bitter, even violent protests. Problems prevail with similar severity even after it pledges various measures. This reveals that it has failed to resolve the issues of self-determination on a substantive level.  

Local diversity: A centralised approach to cover a wide range of ethnic, indigenous, and Dalit communities has not been effective. Heterogeneous forms of population distribution need proper inclusion. 

Formal equality: The government’s formal approaches to equality are inappropriate to bring marginalised indigenous, ethnic people, Madhesis and Dalit into the mainstream of political, economic, social and cultural affairs.                         

Inclusion and representation: Proportional representation of the marginalised and disenfranchised groups in all levels and forms of state mechanisms promotes inclusion. An inclusive pattern of state governance has long been a demand by indigenous, ethnic, Madhesis, Dalit and other marginalised and backward communities who have no guarantee that they will be well represented in state mechanisms on policy making, implementation and supervision.

Legal arrangements: There are some legal provisions that can be interpreted in order to ensure the right to self-determination. However, the implementation of such provisions is very poor. 

Resources: Right to self–determination is directly associated with access to resources and its use to benefit concerned communities. Indigenous, ethnic people, Madhesis, Dalit and other marginalised and backward communities seldom have access and control over natural resources for their own use and benefit.

 Recommendations

· The government must come up with substantial measures to address the genuine concerns and issues related to right to self-determination. The measures should be institutionalised with strong and effective implementation mechanisms and monitoring provisions. 

· The pledges made on the part of the government on decentralisation must be translated into practice. It should be done in keeping with the right to self-determination.

· The government must practice the bottom-up approach to governance to ensure that marginalised and disenfranchised groups have access to resources and are involved in the decision-making process in all forms including political levels. 

· The government should take special steps in considering an appropriate model of equality to bring marginalised and backward communities into the mainstream of political, economic, social and cultural affairs.

· The government should amend constitutional and legal provisions that prohibit and discourage the right to self-determination and appropriately address the demands of agitating groups.

· The government should ensure that indigenous and ethnic people, Madhesis, Dalit and women enjoy their right to access natural resources. It is also equally important that the government ensures the rights of the concerned communities and its members to benefit from the use of natural resources.    

ARTICLE 2                                                                                                                                                           EQUALITY OF RIGHTS AND PROTECTION OF RIGHTS
Situation 

A land of diversities, Nepal has long been a witness to a range of discrimination and exploitation varying from caste, spatial, religious, class, gender and ethnicity, resulting in perpetual social injustice. Caste-based discrimination is the most vicious cycle of dehumanisation. Victims of caste-based discrimination are compelled to live their lives at the lowest rung of political, economic, social and cultural status in society.

The reinstated HoR unanimously declared Nepal as an untouchability- free country on 5 June 2006.  In principle, it appears as an extended effort on the part of the government to ensure social justice and bring Dalit and other backward groups into the national mainstream. It conveys a message that tends to correspond with the spirit of ICERD and Article 2 of the ICESCR that are vocal against caste-based discrimination.

The IC has embodied rights against untouchability and racial discrimination as fundamental rights.
 However, it does not address discrimination in private places. The problem of discrimination is multi-pronged and multi-layered. Discrimination between Dalit and non-Dalit, amongst the Dalit themselves, between indigenous, ethnic people and women is manifest.

	Judge as discriminator  

Hari Prasad Bagale, a district judge deployed at the Dang district court, extended discrimination based on caste and gender. On the occasion of a religious/cultural event organised on 11 September 2006 at his residence to commemorate his deceased father, the judge asked his household helper Sitaram Chaudhari not to offer flowers and blessings to Bhakta Bahadur Biswakarma and Hasta Bahadur Nepali, regular staff of the district court, because they hailed from a Dalit community. The judge also asked his helper not to offer flowers and blessings to women who were having their monthly period.

HRTMCC, 24 September 2006

Separate water-taps for Dalit and non-Dalit in Doti

Silgadhi Municipality in the Doti district is carrying out a program called RUPP (Rural Urban Partnership Program). Financed by UNDP (United Nations Development Program), RUPP constructs wells and water-taps in and around the municipality.

Almost 20 water taps and wells have been constructed in the municipality with the support of RUPP. In most of the places, two taps or wells are constructed next to each other, a big one and a small one. The big one is constructed for non-Dalit and seems to be of better quality. The smaller one is constructed for the Dalit and seems to be of poor quality.  

For Dalit in Silgadhi Municipality, it is forbidden to use the taps/wells that are made for the non-Dalit. Why? Because the majority of the people in Silgadhi still believe that Dalit can pollute the water by touching or even coming near to it. They believe in caste based discrimination. 

On 4 May 2005, the Supreme Court has given direct order not to build separate wells and water-taps for Dalit and non-Dalit. This rule applies for the whole population of Nepal. But in Doti, separate wells and water-taps are still being built. Kamala B.K. of Silgadhi-5, Bagdhati said, “We are always exploited for being low caste. We’ve been facing these problems for years. What is the use of laws if we are not able to drink water with respect and dignity? There is no one to listen to the voice of Dalit.” 

People in Nepal discriminate on the basis of caste and descent. But in Doti, Dalit are facing discrimination by the local government itself. Local Dalit told us, “The municipality constructs well and water-taps discriminating Dalit and non-Dalit. For Dalit, they dig a well and for non-Dalit they dig a well and make it concrete with cement.”

If children of Dalit touch the well or tap of non-Dalit by mistake, they are not spared and are punished. On 17 August 2005, Jaya BK (age 14) of Bagthata touched the well of non-Dalit and was beaten severely. After that, non-Dalit threw stool, urine, cough and stones in the well of the Dalit. These kinds of incidents occurred about eight times. Now, Dalit from Bagthata have to walk for six hours to get water and then waste another three hours to collect the water. 

The District Dalit Network (DDN) filed a complaint at the District Administration Office, but the office has not replied. The Chief District Officer of Doti Mr. Bhojendra Kumar Chetri informed us that he cannot use police force to solve the problems. He can just convince the non-Dalit people that Dalit and non-Dalit are equal and Dalit should be treated accordingly. 

On 27 August 2005, when Jagaran Media Centre asked the Chief District Officer why the Municipality is constructing two different water-taps for Dalit and non-Dalit, he didn’t answer the question. He only said: “These practices are not fair towards the Dalit community, but the society here has old, traditional feelings.” May be it will lessen as people get more and more educated in the years to come" – he added.

Dalit NGO Federation, 2006


Critical areas of concern

Deep-rooted caste system: Despite the abolition of the caste system in Nepal, caste-based discrimination is still widespread. The implementation of laws has not been effective. The state is under obligation to ensure that public authorities act in conformity to the Covenant. But the reality is different and caste-based discriminatory attitudes are found even in government organisations. A few Dalits have had the chance to enter army and police forces but they are not allowed to take food and drink water with their fellow men.
 In several public schools, Dalit children are bound to sit in separate seats particularly at the last row of the class.

Contradicting practices: The state is obliged not to sponsor, support and defend the discrimination on the basis of caste. However, the practices are contrary. 

Statutory discriminations: The state is liable to amend and nullify discriminatory laws, but there are several laws, which support caste-based discriminations. For instance, the Preamble of the County Code legitimises caste hierarchy. No. 10 of Chapter on Miscellaneous of the Code provokes caste-based discriminations in the name of ritual; Civil Rights Act, 1954 Section 2 (a) protects discrimination in the name of regulation of trust; and Antique Memorial Preservation Act, 1955 prevents entrance in religious places in the name of traditional practices.

Coordination among stakeholders: The state has not ensured adequate development and equal enjoyment of human rights to Dalit. Dalit have not been able to exercise equal enjoyment of human rights; there is even no separate desk at the National Human Rights Commission to deal with human rights issues pertaining to Dalit and coordinate among stakeholders.

Question of autonomy: The National Dalit Commission should be a constitutional body of the state. It will be able to more effectively address the outstanding issues of Dalit and human rights once it is mandated with an autonomous constitutional status. It remained defunct due to the government’s negligence to appoint its officials and provide necessary resources.

Recommendations

· The state must confer constitutional status to the National Dalit Commission.

· Despite restrictions on the practices of ‘untouchability’, government officials are found to have practiced it. Therefore, a provision of additional punishment should be incorporated in the laws for offenders who work in government offices or agencies supported by the government.

· There are several laws, which provoke caste-based discriminations. Government should take immediate action to amend and nullify discriminatory laws.

· Separate laws should be enacted to deal with caste-based discriminations. Likewise separate legal institutions should be set up to implement the laws throughout the nation. The government should support the economic, social and educational development of Dalit to ensure equal justice.

· A special monitoring unit should be established in every District Administration Office (DAO) to assess and assist the implementation of programmes that have been specified for Dalit.
ARTICLE 3                                                                                                                                                     EQUALITY OF RIGHTS BETWEEN MEN AND WOMEN
Situation

Women comprise 50.1 percent of the total population of Nepal.
 However, the overall situation remains discriminatory against women and there is a lack of proper policy initiatives to ensure equality between men and women. Discrimination based on patriarchal structures has often stripped the majority of Nepalese women of their self-respect, dignity and confidence. Women are the most underprivileged from the perspective of ESCR. 

Women lag far behind men in literacy and educational attainment. Given the traditional gender divisions of labour, women concentrate more on their ascribed reproductive roles and responsibilities while men focus on "productive", income-earning roles. The work burden of women (16 hours a day) is much higher than the global average.
 Representation of women in government and political position is very meagre. Moreover, women and girls suffer from inadequate nutrition in both quantity and quality of food, perform excessive labour, and have limited access to health and family planning services. The maternal mortality rate of Nepalese women ranks among the highest in the world.

The claim to equality is the most fundamental right of human beings as it is the starting point of all other liberties.
 Right to Equality forms the foundation to equally use and exercise all the rights guaranteed by the state irrespective of sex. Discrimination against women exists not only in the social and cultural norms and values but also in the state enacted laws. This has resulted in disparities, putting women in a disadvantaged position and making them more vulnerable to violence.

On 30 May 2006, the HoR passed a resolution that confers 33 percent reservation for women in all state mechanisms and it also allows the government to issue citizenship under the mother's name - a major step to outlaw discriminatory practices against women. Implementation of such resolutions, however, contradicts the spirit and meaning of such efforts. For example, women had to struggle hard to secure their presence in the Interim Constitution Drafting Committee and none of them was a member of the peace-talk teams. Though the Gender Equality Bill has brought about 56 reformations in various legal provisions, there are still 117 legal provisions that directly discriminate against women. 

The 2007 IC states that there shall be no discrimination on the basis of sex.
  However, there is no broad definition of discrimination either in the Constitution or in any other law except for the prohibition of discrimination on the basis of sex. Consequently, even today, women continue to be denied and deprived from the use and exercise of their ESC rights. The IC does not establish any substantive provisions in line with the spirit of the HoR Declaration of 30 May 2006.  

Critical areas of concern
Discriminatory laws against women: An updated study conducted by the Forum for Women, Law and Development (FWLD), “Discriminatory Laws in Nepal and Their Impact on Women, 2006” has identified 173 legal provisions of the 83 Acts and Regulations including the Constitution and the Country Code, 2063 that are directly discriminatory against women.
  The major areas of discrimination are property, marriage and family, nationality, legal and court proceedings, trafficking and sexual abuses, employment and education.

Women are not recognised as equal citizens: The Constitution and Citizenship law in Nepal does not recognise women as equal citizens. Though the IC promulgated after the people's movement-II and the new Citizenship Act recognised women as independent in terms of conferring citizenship to their children
, it is still discriminatory on the basis of marriage, as it does not allow Nepali women to confer citizenship to their foreigner husband.  A woman of foreign nationality who has married a Nepali citizen may acquire naturalised Nepali citizenship.
 However, this provision does not apply to a male foreigner. Also, a child born out of a Nepali woman married to a foreigner shall acquire naturalised Nepali citizenship on the condition that s/he has permanent residency in Nepal and if s/he has not received the citizenship of the foreign country on the basis of his/her father's citizenship.

Violence against women: Violence against women in various forms has existed in Nepal for a long time. There is no definition and legal provision on violence against women either in the Constitution or in any other laws. Consequently, women are compelled to face violence both in the private and public sphere. Various forms of domestic violence, social violence, and cultural violence including deuki, badi, chhaupadi, witchcraft etc. are prevalent in society. Due to lack of proper laws to address these issues, women are in vulnerable situation and are deprived of appropriate legal remedies. The Bill on domestic violence still awaits final presentation in the Ministry of Law. 

Banning women in foreign employment: Despite the constitutional guarantee on the right to equality, Nepalese women are restricted to go for foreign employment. The foreign employment law prohibits licensed recruiting agencies to send women to foreign employment unless the woman has the approval of her parents, husband or government.
 Such conditions do not exist in case of men. This has deprived women from their right to employment, choice of profession, as well as right to mobility.

Implementation of court verdict: Though the court's decisions on gender issues are not uniform, implementation of positive verdicts for the betterment of women is considerably poor. Changes in favour of women that have been institutionalised by virtue of court decisions are rare. Sincere efforts to implement the court verdicts are greatly felt.

Ratification with reservation: The HoR unanimously adopted a proposal tabled by the government requesting ratification of the Optional Protocol to the Convention on Elimination of All Forms of Discriminations Against Women (OP-CEDAW) 1999 with reservation in Articles 8 and 9 of the protocol. On November 27 the government had denied accepting the competency of the Committee on the Elimination of Discrimination Against Women for the purpose of Articles 8 and 9 in accordance with the Article 10(1) of the Optional Protocol. 

Ambiguous National Women Commission Act: The Ministry for Women, Children and Social Welfare established the National Women Commission in 2002 to design, execute, monitor and evaluate as well as promote the implementation of the policies related to women. While the HoR passed the National Women Commission Act on 26 December 2006, the act is silent on the role of the Commission to promote the legal, political and social safeguards of women.

Recommendations
· The government should eliminate all discriminatory laws against women.

· Socio-cultural practices have always been barriers to use and exercise ESC rights for women; therefore there is a need to remove such barriers.

· Gender discrimination in the sector of economy and employment should be eliminated; equal opportunities in employment should be created to ensure de facto equality.

· Programs and policies should be formulated to alter the stereotyped role of women.

· There is a need for a specific law to address violence against women and to end the social ill-practices.

· The government should be obligated to apply international human rights instruments to ensure gender equality.

· There is a need for programmes to sensitise the judiciary with the gender based approach in their decision-making. 
· Effective implementation of the positive judgments made by the court should be ensured. 

· The government should immediately withdraw the reservation on Articles 8 and 9 of the OP to CEDAW.

· The independent role of the National Women Commission should be ensured.

ARTICLE 4                                                                                                                                                        LIMITATIONS ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS IN TIME OF PUBLIC EMERGENCY
Situation 

Nepal witnessed two periods of nationwide emergencies in its history. The first phase stretched for a span of nine months that began in the last week of November 2001 and the second one for three months in early 2005. The first phase was clamped by an elected government intended to quell the Maoists’ increasing violent activities while the last phase was a bid of the king-sponsored regime to outcast political parties. Both of the emergencies failed to attain the aims that it had initially aspired for, resulting in unprecedented violations and abuses of human rights and severe limitations on ESCR.                  

The state of emergencies strongly affected the citizens’ mobility. Tightened security following a draconian law entitled Terrorist and Disruptive Activities (Control and Punishment) Ordinance, resulted in the unnecessary frisking of passengers at regular security check points. Subsequent harassment made mobility more difficult. It gradually resulted in the decline of mobility of ordinary goods and services to the people. Excessive use of force, arbitrary arrest, torture, inhuman behaviour, and extrajudicial killings hammered the people’s survival and livelihood options during the emergency. Deaths tolls mounted and adversely affected the people, causing hardships in their daily life. 

During the first period of emergency in 2001 and 2002, a total of 992 persons were killed by the state security forces, out of them 59 were children below 18 years. In 2005, though the emergency period was only for three months, at least 333 persons were killed by the security forces, including 13 children.
 

Table 2: Victims of human rights violations in 2002
	Instrument
	No. of Events
	No. of Victims

	
	
	Male
	Female
	N/A
	Total

	CAT
	448
	675
	69
	51
	795

	CEDAW
	563
	16
	746
	1
	763

	CERD
	35
	31
	12
	0
	43

	CRC
	218
	127
	146
	819
	1,092

	ICCPR
	6,047
	9,195
	911
	3,412
	13,518

	ICESCR
	1,567
	428
	29
	4,416
	4,873

	Total
	8,878
	10,472
	1,913
	8,699
	21,084

	In some cases, victims have been counted in two or more HR instruments. The total number of net victims is 18,763.


Source: Nepal Human Rights Yearbook 2003. INSEC. p. iii

The exodus of people was alarmingly larger during emergency periods. Thousands of civilians had to be displaced with uncertainty about their future. Many of them were internally displaced, moving to other parts of the country while many migrated to nearby Indian localities. Consequently, a huge chunk of economically active youths migrated to other countries in search of employment.  

Development and security expenditures ran in opposite directions. The trend of reducing development expenditures and increasing general expenditures began with the escalating armed conflict. The economy also suffered from a decline in development expenditures, which has fallen by a third since 2001. Development expenditures declined at a rate of 4.2 percent during FY2002-04 compared with a growth of 10.4 percent during the 1991-2001 period. Government development expenditures stood at about six percent of the GDP in FY2004, down from nine percent in FY2001 (Figure 1). In contrast, government security expenditures almost doubled from 1.6 percent to three percent of the GDP in the same period.
 Sharp decline in development works including road construction, transportation, and communication, among others, directly affected the employment opportunities and standard of livelihood in an adverse manner.  

Figure 1: Government expenditures (FY 1991-FY 2004)
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Source: ADB. 2005

	Conflict and cultural practices

There was hardly any sector unaffected by the adverse repercussions of the armed conflict. It resulted in demographic imbalances, restrictions on the right to work, social insecurity, denial of the right to health and freedom from hunger, and severe attack on the rights of children, and so on. The impact of the conflict greatly reduced the people's ability to enjoy their ESCR. Both the Maoists and the RNA disrupted the work of NGOs in deprived rural areas, exacerbating food shortages and preventing access to medical care. The severity of such difficulties was higher during emergencies.

Around midday on Saturday 8 June 2002, Khusiram Chaudhary, a Tharu farmer in his early 20s, was shot dead by security forces while he was working at his field. The policemen later realised their mistake but instead of handing over the body to the family, they threw it in a ditch in the Tikapur jungle. "We could not go to look for the dead body because of fear. No one was ready to help us," the family told. "We performed his last rites according to the Tharu culture by preparing a symbolic dead body of Kush (a kind of grass considered sacred by Hindus)."

Karki, Arjun, and Binod Bhattarai (eds.). Whose War? Economic and socio-cultural impacts of Nepal's Maoist-Government conflict. Kathmandu: NGO Federation. p. 108

Indiscriminate killing

On 24 February 2002, 32 labourers working at the construction of the airport at Kotbada Village Development Committee, Kalikot District were killed by security forces suspecting them to be Maoists. They were recruited by the Shuva Karki Construction Service. Among those killed, 18 were from Jogimara of Dhading District.  Only two escaped the indiscriminate killing.

INFORMAL, Vol. 12, No 2, June 2002, INSEC, Kathmandu, p. 27
Caught between the state, Maoists and the caste system

Rachana* from a western district had joined a Maoist cultural troupe—Biswas Sanskritik Pariwar—in 1996 as a dancer and worked with the group for four years. There she fell in love with Kumar, a member of the same troupe. Both Rachana and Kumar left the group after she became pregnant.

Their troubles began after the imposition of State of Emergency in November 2001 when soldiers came to their house looking for them. According to the family, the soldiers searched all the houses in the neighbourhood, beat many of the residents and terrorized the entire community. They interrogated Rachana's mother-in-law and asked where they had hidden weapons. "I was not at home when they came so they could not arrest me. Otherwise I can't imagine what would have happened", Rachana said.

Rachana's husband joined another cultural troupe and went to Britain, leaving her at home. The Maoists suspect her of being a government informant while the security forces suspect her to be working for the Maoists. The villagers despise her (a Brahmin) for marrying a Dalit. After marrying Kumar, she has also become an "outcast" to her "high" caste parents and relatives.

Rachana did not visit her family even when her father died. She did not dare to visit her family to pay last tributes to her father because of fear of being humiliated or even beaten. She said she feels she's now caught up between four hostile elements—the State, the Maoists, the Hindu caste system and poverty—and has no idea how to tackle her problems.

She said, "The Maoists see me as an enemy because I want to live as an ordinary citizen. The government is chasing me at each step. The society has discarded me because I married someone I wanted. My husband is far away in Britain and I have a child to raise."

*Names of persons and places have been changed.

Karki, Arjun, and Binod Bhattarai (eds.). Whose War? Economic and socio-cultural impacts of Nepal's Maoist-Government conflict. Kathmandu: NGO Federation. p. 92


Critical areas of concern 

ESCR as fundamental rights: The newly promulgated IC of Nepal mentions economic, social and culture rights. However, ESC rights have yet to be seen as fundamental rights.
Rehabilitation and compensation: Rehabilitation of thousands of IDPs is a challenge that requires attention of the state. Many of the IDPs, especially those from rural areas had to give up their profession/occupation and therefore need appropriate compensation. 

Psychosocial trauma: Thousands of citizens, particularly the displaced and those who endured human rights violations and abuses, undergo psychosocial trauma. They need to be helped in terms of medical and psychosocial grounds.    

Recommendations 

· ESCR must be embodied as fundamental rights without any conditions. The conditional tags on most provisions directly corresponding with ESCR must be amended. 

· Policies and programmes are needed in order to rehabilitate the internally displaced people and other victims of the decade long armed conflict and emergencies.     

· The government should formulate and implement programmes and policies on the reintegration of families who were displaced and victimised during the armed conflict while respecting their cultural, religious rights and values. 

· The government should extend medical and psychosocial services to displaced persons and other victims of human rights violations during the decade long armed conflict in general and during the emergencies in particular.  

ARTICLE 6                                                                                                                                                  RIGHT TO WORK
Situation

The 2007 IC envisages a welfare state accountable to the people. It guarantees rights regarding labour, in particular the right to proper work, right to form trade unions, to organise themselves, and to perform collective bargaining for the protection of their interest in accordance with law.
 Article 13 (4) of the Constitution ensures right to equality of remuneration and social security between men and women for the same work.
 Under the provisions for State Policies, Article 35 (7) ensures that the state shall pursue a policy of increasing the participation of the labour force in the management of enterprises by providing employment, ensuring their right to work, and thus protecting their rights and interests.

The promulgation of several acts related to labour welfare, particularly the 1992 Labour Act 1992, 1992 Transportation Act, 1992 Child Labour Act, 1994 Working Journalist Act and 1995 Labour Court Regulation Act, are some of the positive sides of the government initiative to ensure the right to work. The current Labour Act annuls the 1959 Nepal Factory and Factory-Workers Act and tries to provide wide-ranging legal protection to workers. The Act prohibits the employment of children under 14 years of age, and minors aged 14 - 18. Women workers are entitled to 45 days maternity leave with full pay. The Act determines the maximum working hours to 48 in a week, with at least one day leave. The other provisions include national minimum wage, minimum level of health and safety, pension funds, and the creation of the Central Labour Advisory Board, Labour Relations Committees, and a Labour Court to settle industrial disputes. 

Lacunas in the Act however, hinder the effective implementation to ensure the right to work. The government amended the Labour Act through an ordinance in January 2006, aiming at curtailing the right to assembly and threatening the jobs of employees. Even after the establishment of Loktantra (democracy) on 24 April 2006, the government did not repeal the Ordinance which was enforced by the previous government. The government annulled the Ordinance only on 15 May 2006 after a strong opposition by major trade unions and a 72-hour ultimatum on 10 May 2006.  The government also annulled the amendment of the Civil Service Act after April 2006. The amendment had barred government employees from being involved in any professional unions, threatened the appointment processes, curbed employees’ right to association as well as endangered the provisions to receive pensions.
 One of the most distressing results of that amendment was the removal of the provision of reservation for women, nationalities and Dalit in government employment.

The 2006 Labour and Employment Policy replaced the 1999 Labour Policy. Its long-term objective is to create a favourable investment climate by enhancing workforce productivity, generating decent and productive employment opportunities, and ensuring worker rights. The policy also highlights the importance of generating additional jobs by setting up special economic zones and export-oriented industries. The policy also seeks to increase access to employment for women, Dalit, Janajati and people displaced by the conflict, and to eradicate child labour.

Employment opportunities have been largely confined to informal sectors. Self employment still accounts for more than 67 percent of livelihoods – and of the total self-employed people, 78 percent are involved in agriculture.  Underemployment has widened at an estimate of 32.3 percent. Moreover, 73.3 percent of the non-agricultural labour force works in the informal sector. Thus, results in the informal sector employment are as high as 93.6 percent.
 Existing laws and policies neglect this large population of the labour force involved in informal sectors.
Rural unemployment, low wages and landlessness are some of the major issues facing poor and excluded groups. They also lack skills needed to benefit from available opportunities. Many are forced to migrate in search for work as manual labourers. The challenge is to help these people to acquire the needed skills, capital and other support to engage in activities that would help them escape from the cycle of deprivation.
 These are the factors that contribute to the widening of gaps in creating an environment of employment. On the other hand, the government's weak implementation modality, dependency on bureaucratic structures and lack of political will and vision to address the challenges in ensuring right to work are other factors for this situation.

95 percent of employed women are confined to agricultural work compared to 75 percent for men.  Less than six percent are engaged in personal and community services, two percent are found in commerce and one percent in manufacturing.
 Women are rarely engaged in professional and technical jobs. Most are engaged in semi-skilled and low paid jobs. Women lag far behind in the legal field and media service. Only six percent are found at officer level positions in the civil services.

Despite the fact that laws prohibit child labour, 2.6 million children are engaged in different sectors. About 1.7 million children are engaged in economic activity and 1.4 million are involved in unpaid activities. More than four out of ten children work. Child work participation is 41.7 percent. The Rapid Assessment conducted by ILO in 2001 on worst forms of child labour estimates that there are 4,000 rag pickers with 88 percent boys and 12 percent girls. The rag pickers work for an average of six hours and earning NRs. 87 per day. The assessment also showed that there are 55,000 domestic workers and 46,029 child porters.

In July 2000, the government abolished the Kamaiya
 system. But even after the landmark declaration, many ex-Kamaiya children still became domestic workers in urban areas, more ex-Kamaiya women perform unpaid household chores for local landlords, and many men have reverted to the same labour relations from which they were presumably freed.

Critical areas of concern

Setting up mechanisms: No progress has yet been made in initiating mechanisms that ensure the right to proper work and facilitate the process for increasing the participation of labour force in the management of enterprises. There is still a difference in the wages between men and women for the same work. Thus, proper implementation of the constitutional provisions is a prime concern.

Dealing with informal sector: Existing legal provisions deal only with limited organised sectors, ignoring the vast unorganised and informal sectors. Moreover, underlying provisions are only half-heartedly executed.

Creating employment opportunities: There is an insufficient flow of economic activities and services from the regional centres and market centres to rural areas because the integrated social interrelationship of the economy is not strong. No effective contributions have been made to create employment opportunities and extend social services. Underemployment, low level of labour incentives and exclusion of poor people from development interventions in rural areas appear to be the prime areas of concern. Similarly, creation of employment opportunities in agricultural as well as non-agricultural sectors, ensuring equal wages, expanding the scale of labour and raising agricultural productivity are major areas that need special attention.

Addressing issues of child labour: Poverty and lack of government initiatives in addressing the issues of child labour are the main causes for its prevalence.

Revisiting Kamaiya Labour (Abolition) Act:  The 2002 Kamaiya Labour (Prohibition) Act, made the perpetuation of the labour system punishable but failed to address the core issues of unemployment, access to and control over resources and proper rehabilitation. Freedom without alternative means of survival and economic empowerment, including the right to work, reverted to a new form of exploitation of the ex-Kamaiyas. They became bonded under a new phenomenon of unemployment and deprivation. 

Meeting targets of the Tenth Plan: Reducing unemployment and setting up mechanisms for the creation of employment are major challenges to meet the objectives of the plan. Political stability, good governance, and elimination of discriminations against women, Dalit, Madhesis and other disadvantaged groups equally correspond to the achievement at a broader level. 

Recommendations

· Existing labour laws should be amended to ensure that they are conducive in promoting the right to work and are in accordance with ILO conventions.
· All relevant ILO conventions, including the ILO Convention Nos. 29, 81 and 87 must be ratified.
· Laws on the minimum wage and a policy of employment should be enacted and enforced. There should be equal pay for equal value of work.
· Right to work must be incorporated in the development policies and resource allocation agenda of the state. Subsidies and reservation policies for the people with special attention in all sectors should be designed and implemented with a time-bound approach.

· In terms of employment and implementation of labour law and policies, the labour market should be completely free from any kind of discrimination based on caste, race, gender, colour, political and religious belief, marital status, and origin, etc. 
· Exploitative labour practices such as forced labour and child labour should be strictly prohibited in the workplace. Those found guilty should be punished.
· Labour intensive production techniques and skill development programmes in the informal sector and creation of alternatives jobs outside agriculture have to be prioritised in government policies and programmes.
· Effective mechanisms that ensure right to equal opportunity of employment, equal pay for equal value of work and right to social protection and benefits should be guaranteed to every woman and man.

· The Labour Court should be fully functioning with a wider mandate and authority to deal with labour and work-related issues and have easier access throughout the country.

ARTICLE 7                                                                                                                                                                 RIGHT TO ENJOYMENT OF JUST AND FAVORABLE CONDITIONS OF WORK
Situation

The 2007 IC prohibits slavery, serfdom, forced labour, bonded labour or trafficking of human beings in any form.
 The Constitution has guaranteed social security for women and labours including bonded labourers. Social security issues are dealt with by the Labour Act and the supplementary Rules. The Department of Labour enforces laws against forced labour in the small formal sector. While it is applicable for the entire sector, it is unable to cover informal sectors at large.
 

A few provisions of social security have been included in the 1992 Labour Act. Social security applies to workers with permanent statuses. The Act has made many provisions on occupational safety and health, including sick leave, maternity leave of 45 days, workmen's compensation, provident fund, gratuity, and old age benefits. Employees are entitled to receive treatment expenses, salary during treatment, disability compensation, compensation in case of death, insurance, compensation after termination on health grounds, housing fund, welfare fund, pension, retrenchment, and collective bargaining. In government services and some of the public enterprises, there is also a provision of pension. Child care centres, canteen and a welfare officer in every enterprise are other provisions.  

However, large numbers of workers are out of the safety net. The Act only covers establishments with more than ten workers and industrial estates; hence it is too limited in its coverage. The implementation aspects rest on ten Labour offices and a handful of factory inspectors. There is the provision for a safety committee in enterprises but in many cases, the committees are not formed and where it is formed, it is not functioning. 

The Labour Act’s provision of minimum wages covers only the manufacturing sector. A separate minimum wage is fixed for workers in tea estates. However, it is lower than the minimum wage in manufacturing industries. In 2000, the government fixed the minimum wage for the agricultural workers as well. 

It can be strongly argued that the rate of adult unemployment is increasing mainly due to the use of child labour.
 Child labour employment is prohibited in health hazardous conditions by the Factory and Factory Workers Act 1959. After the restoration of democracy, Nepal ratified a number of international human rights instruments. The Convention on the Rights of the Child and the ILO Convention 138 are significant international conventions concerning the rights of the working children. On the basis of these conventions, Nepal adopted the 1992 Labour Act and 1992 Children's Act and has declared that employment of children under the age of 14 is illegal. However, the concerned authorities have neither effectively implemented the law nor formulated any effective plans of action for the welfare and rehabilitation of child labour. 
The Government of Nepal has fixed the minimum wage and salaries in the industrial and organised sectors without any gender based discrimination. Yet in practice such discriminations are noticed. Women in Nepal generally work for longer hours compared to men, and rural women devote much longer hours than urban women. In terms of labour force participation, women are behind men. Protective legislation has acted as a deterrent to women's employment; women are poorly qualified or not suitably trained to work in the industry.

Critical areas of concern

Establishing a system for social security: Existing labour laws have not tried to establish any system for social security. Legal provisions are specified in accordance with the degree of disability and the injury in connection with workmen's compensation, but these provisions are salary-based, not based on age factor. Loss of earning capacity must not be tied only and strictly with wage/salary; it is a serious flaw in the existing provisions of the Labour Act. Similarly, present legal provisions treat gratuity and retrenchment compensation as alternatives to one another. There is absence of a comprehensive social security system, nor is there any concrete social security arrangement for the informal sector.

Fixing appropriate wages: The wage structure is very weak and limited. Incentive earnings are limited to a few enterprises. Existing minimum wages cover the organised segment which is only seven to ten percent of the workers. A large mass of unorganised workers are not addressed by the provisions. The government has declared minimum wage but it is difficult to implement because of the anti-worker and anti-union mentality of various employers. On the part of the government, there is no system of implementation and mechanism for monitoring the progress. 

Addressing issues of the informal sector and agricultural labourers: Existing laws, policies and programmes are very narrow in dealing with the issues pertaining to workers. Larger numbers of informal and agricultural labourers are left behind. There is no proper coverage by law to protect the right of agricultural labourers. 

Ensuring an adequate workplace environment: Provisions of the Labour Act are not effective and a majority of the people have yet to be aware about them. Fringe benefits like residence facility or allowance, medicare and educational facilities for children, transportation, ration, entertainment, life insurance, credit facilities, etc. are limited to a few establishments and are far from the access of workers of most industries and services. Establishing monitoring mechanisms and their effective functioning is vital in facilitating the implementation of legislations. Strengthened labour administration and effective enforcement mechanism can capacitate, controlling and regulating the labour sector.
Recommendations

· A social security system is inevitably important. Sound labour law structure in combination with labour-friendly socio-economic policies and measures are essential at present. Revision of labour law should be made in order to establish a system of contributory social security fund and various diverse schemes.

· Unfair labour practices, particularly in relation to women workers, child workers and bonded labourers, should be minimised.

· In order to guarantee fundamental rights at work, legal provisions should be compatible with the provisions of all ILO core Conventions No. 87 and 98 (freedom of Association and Collective Bargaining), No. 138 and 182 (Minimum age for work).
· An effective social security scheme should be ensured for all informal and formal sectors, geographical regions, registered employees, and employees earning different levels of income. 

· A minimum wage needs to be fixed for workers, taking into consideration the existing inflation rate.  The wage rate should be reviewed periodically and a wage index must be prepared separately for different sectors.

· Maternity leave and benefit should be provisioned as per the ILO Convention 183. Maternity protection and old age benefit, facilities related to workplace injury treatment, dependent benefit, sickness benefits, and retrenchment have to be made compatible with the standards of ILO Conventions.

· Extended labour inspection mechanism (to ensure minimum wage and labour rights) by sound networking of labour offices of the government should be established. 

· Incentives through legislation, decentralisation and maximum utilisation of social funds with higher emphasis on the protection of labourers should be ensured. 

ARTICLE 8                                                                                                                                             RIGHT TO FORM TRADE UNIONS
Situation

The 2007 IC ensures freedom of establishing and joining unions and associations
 and guarantees specific rights for labourers.
  However, as in the earlier constitution, it permits restriction of unions in case of subversion, sedition, or similar conditions and does not address the trade unions rights to determine its own administration, programmes and activities, to organise, and to form and join a federation nationally and internationally. After the political change in 1990, the period of transition for democratisation paved the way for the realisation of the trade unions rights. 
Trade unions are still developing their administrative structures to organise workers, bargain collectively, and conduct worker education programmes. They have yet to organise the vast majority of agricultural workers and there are no clear legal provisions for them. Since the economy is agro-based, unorganised agricultural labourers have to be brought under the umbrella of the trade union movement for the commercialisation of agriculture. 

Following the provisions of the 1992 Trade Union Act, registration of Trade Unions started in 1993. 1993 to 1999 can be called a conducive period while 2000-2002 can be regarded as a dire period for trade union activism.
 During the royal regime 2002-2006, the ordinance culture was rampant wherein all the laws and acts were amended and provisioned to curb trade union rights. The previous government’s strategy to form fictitious unions is enough to gauge how the government was strategically going to render obsolete the activities of trade unions.
 

Even after the reinstatement of the HoR in 2006, the government has not initiated any steps in upholding the right to form trade unions and strengthening trade unions in the country. 

The HoR allows civil servants to join trade unions and declared all the inconsistent legal arrangements, including the 1990 Constitution, but it stayed silent on the labour ordinance. On May 15, the new Government annulled the Labour ordinance after trade unions issued a 72-hour ultimatum demanding its annulment.    

Union participation in the formal sector is significant, but it accounts for only a small portion of the labour force. In 1992, the Parliament passed the Labour Act and the Trade Union Act and formulated enabling regulations. The 1993 Transportation Act, the 1992 Children's Act, the 1995 Working Journalists Act, the 1996 Labour Court Regulation, and the Bonus Act and Industrial Trainee's Training Act are other existing laws to address issues regarding the rights of workers. However, the government has not yet fully implemented them. 

Critical areas of concern

Implementing laws: Union participation in the formal sector is significant, but it accounts for only a small portion of the labour force. Existing laws to address issues regarding the rights of workers are not effectively implemented.

Organising the unorganised sector:  Although the Trade Union Act was amended in 1999 to shed light on some substantive issues with regards to trade unions, the new provisions for organising unorganised sectors are still inadequate. Employees of banking, financial and other public enterprises and the workers of informal economy remain largely unorganised.

Ending discrimination: The Trade Union Act prohibits employers from discriminating against trade union members or organisers. However, there have been reports of blatant discrimination against them.

Systematising collective bargaining: The Labour Act provides for collective bargaining, although organisational structures to implement the Act's provisions have not been established. Collective bargaining agreements cover an estimated 20 percent of wage earners in the organised sector. The present collective bargaining practices are strictly limited to the enterprise level. An industry level bargaining system is not developed within the existing legal framework.

Recommendations

· Effectively implement laws and regulations and amend the existing labour law. A separate industrial relations act should be enacted and enforced to govern the relations among the workers, unions and management.

· Introduce a new legislation in order to launch a new single trade union and ensure a conducive atmosphere, and create an "Umbrella Confederation" of fragmented trade unions in order to guarantee their rights. 

· Trade union participation should be ensured in various structures of the state. Representation of trade union in the election of Constituent Assembly should be guaranteed.

· Trade unions should be autonomous from political parties. The government is essential for the expression of their professional interests and also for formulating legislation suitable to their wages, social security, working conditions and other facilities.

· Balanced and equitable bargaining position should be established for workers suffering from social imbalances caused by their inherently weak social status including social, economic, political, and educational factors.
ARTICLE 9                                                                                                                                                          RIGHT TO SOCIAL SECURITY, INCLUDING SOCIAL INSURANCE
Situation

Article 18 of the 2007 IC
 has ensured the right to employment and social security as fundamental rights. The government, as the single largest employer of the country, has been the most significant partner in providing social protection to wage earners and others. The Nepal Government, however, is able to provide jobs to less than 400,000 employees that comprise less than four percent of the total work force.

Social security of government employees is also very poor. The private sector, which is key to generating employment for a number of workers, is almost equivalent to the government sector. However, there is no uniformity with regard to wages, fringe benefits and social security provisions. A small portion of wage and salary earners is under the social security system through legislation. Self-employed, dependents and wage earners are outside social programmes and regular initiatives. Coverage is very small from both the social security system and other types of programmes.

These social security programmes under different heads are insufficient to provide a feeling of security and state care among the people, whether working or non-working groups.
 Employers are instrumental in extending social security schemes to their employees. In Nepal however, only a limited number of organisations offer social security schemes that are unfortunately limited only to provident funds. 

Local bodies can be highly influential to work for social security for the needy sections of society. But such influence is limited mainly because of there is little awareness on the issue of social protection. Local bodies are just involved in implementing the government's welfare and protection programmes on their level. Due to lack of sufficient resources, they are not able to ensure social security; neither do they have sole authority in determining allocation of all available resources under their mandates. 

A number of difficulties have started jeopardising social security schemes in private sectors. A variety of labour contracts and piece rate payments are in practice that severely undermine the concept of social security to wage earners. Labourers are not getting employment opportunities on a regular basis. 54 percent of enterprises employ contract workers in small numbers, but now it has become intensified to 61 percent of enterprises.
 

A comprehensive scheme of social security covers a wide range of citizens to be assisted by the state. A number of groups deserve state assistance to secure their livelihood in the Nepali context. This report briefly discusses the issues relating to social security of elderly people, unemployed and disabled persons. 

Elderly people

An aging population means an increase in the share of the elderly in the total population. It is closely related to the dynamic process of demographic and socio-economic transformation. The population of Nepal is considered young as 39 percent of its total population is under 15 years of age and only 4.2 percent are above 65 years of age.
 

The Nepalese society is in a phase of modernisation. The traditional joint family is slowly being replaced by the nuclear family in urban areas. Because of this trend, older members of family are being isolated. Care for the elderly population is a major problem. Modification of cultural norms and traditional family support systems for elderly in Nepal has been placed under considerable strain. 

Aging is considered a problem in the Nepalese society. Old people are even considered as a burden for family. Old people need to live in dignity and pride with no exploitation, physical and mental torture and fair treatment. Their living standards need enhancement. There should be concern for their health, diminished social status, insecurities, difficulty in adjusting to their retirement and change of daily routine, and loss of ability to socialise and be of service to others. 

The government has just promulgated a new law
 to protect the rights of elder citizens. But such legislation has not yet been come into operation.

	A peaceful death is all they hope for

By Phadendra Gadtaula 

KATHMANDU, March 4 - Tortured by memories of a rather bitter past, 77 year old Dhan Kumari Dhakal is waiting to die peacefully at a briddha-ashram or old-age home in the premises of the holy Pashupati temple. 

Unlike those fortunate, most of the 230 elderly people sheltering at this government-run ashram don't want to remember their families, the main source of their betrayal and agony. They say it only evokes pain. "This (ashram) is my home," says Dhan Kumari, from Phutung on the northern outskirts of Kathmandu Valley. "I want to die peacefully at Pashupati."

Mother of five of whom only one is alive, Dhan Kumari has been sheltering at the ashram for 15 years after she was driven out by her only surviving son. Her husband died when she was 30, by which time four of her other sons had already died of unknown illness. Her fifth son was born eight months after the death of her husband - and she was socially ostracised "for conceiving a child through an illicit relationship". 

She then came to Gaushala near Pashupati with her son and worked as a domestic help for 17 years, before her son left for Delhi in search of employment. After her son returned from Delhi 10 years later, Dhan Kumari thought her life would be better. Instead, she was driven out from their home in Phutung - this time by her own son and daughter-in-law. She then landed in the ashram. 

One should be at least 65 years old to be admitted in the ashram. Among the 230 elderly, 25 are recommended by the Pashupati Area Development Trust, a government undertaking. The old age home was established during the reign of King Surendra Bikram Shah in 1881 (1938 BS), to house the illegitimate children of the ruling Ranas, their slaves, non-official wives, and orphans. Their upkeep was managed by the King's palace.

Belongings 'stolen'

At the ashram, some elderly complain that their belongings are often stolen by other inmates. 88 year old Mankumari Agasti from Nuwakot has been living in the ashram for seven years. She says her "only property" - a teacup - has been stolen. "I now drink tea in a water jug provided by the ashram," says Agasti, who has a sandalwood mark on her forehead and is dressed in a handloom sari. 

However, chief of the ashram, Basudev Deuja, says things are not generally stolen. "Actually they misplace things and forget as they have low memory because of their advanced age," says Deuja, adding that the elderly men and women quarrel even on very trivial issues. 

Until 15 years ago, her life was smooth with her loving husband. But his death brought her agony and hardship after her husband's first wife kicked her out of their house. "My fortune faded with my husband's death," recalls Mankumari as she takes a stroll down memory lane. 

The Kathmandu Post, 5 March 2007




Unemployment 

Unemployment is an index of the poor standard of living in Nepal. The government has yet to create maximum opportunities for employment, neither it has been able to create an atmosphere that encourages self-employment. Agriculture remains in its traditional form as the principal sector for the self-employed. The informal sector receives the major thrust for employment but questions regarding low payment and absence of any social security system have frequently been asked. It is important to note that 73.3 percent of the work force out of the agriculture sector works in the informal sector.
 Together with agricultural activities, largely unorganised and self-employed in nature, employment in the informal sector has mounted as high as 93.6 percent.

Illiterate, marginalised and backward communities and groups suffer much from unemployment. When they are illiterate and have no access to natural resources, it is obvious enough that their livelihood is destined to suffer adversely.         

Policy reforms and new initiatives to address the problem of unemployment have yet to show visible impact in promoting broad based economic growth and employment opportunities, resulting in weak links between employment, growth and empowerment of the poor.

Disables 

The World Health Organisation (WHO) estimates that approximately ten percent of the total world population are people with disabilities (PwDs). According to the latest census of Nepal, PwDs comprise 1.63 percent (0.37 million) of the total population. However, these numbers probably represent the difficulties of obtaining information about disabilities. It is assumed that at least 12 percent of Nepal’s citizens have a form of disability.

Top policy makers and planners lack adequate knowledge of disability as well as a commitment to implement policies about the issue. The 1982 Disability Act and other legal provisions are not enough to address the needs of PwDs and include them into the national development agenda. No system has been formed to allocate a part of the national budget to the PwD sector. There is also a lack of information about PwDs and no mechanism has been developed to identify them. 

Discrimination against PwDs is pervasive in all communities, especially in rural areas. Even families tend to neglect the basic needs of PwDs. The condition of disables is depressing as they are considered a burden to the family and the society. Disabilities are often seen as sins committed in prior lives. Illiteracy, poverty, humiliation, and lack of awareness and information have resulted in the relegation of these individuals to the lowest rung of each stratum of society. Women with disabilities face multiple disadvantages because of their sex coupled with their poverty.

In a Public Interest Litigation (PIL), the Supreme Court’s verdict on 14 November 2003 categorically stated that blind, mentally retarded, differently able, and those with impaired hearing should be entitled to free education at all levels. The court verdict has not been implemented. 

The IC has incorporated the right to employment and social security as fundamental rights. The provisions however, are flawed with the condition that they will be put into implementation only after the enactment of related laws. 

Critical areas of concern

Private sector and social security: Because of labour laws and trade union pressures, social security provisions may be extended in private sector enterprises. However, the coverage of the number of workers did not increase due mainly to the growing contract-based and piece rate employment pattern. Currently, employers from the private sector have been demanding strong provisions in the 1992 Labour Act that empowers them to hire and fire labourers easily. 
 It is a matter of serious attention that the private sector is gaining more ground in influencing the employment market and simultaneously ignoring trade union rights.
Out of the 1,517,000 total regular paid employees, only 245,000 (civil servants, armed force & police force) and 70,000 public enterprise workers are enjoying some significant social security provisions. Among the 385,000 workers in private enterprises, the number of permanent employees covered under some sort of social security provisions does not exceed 50 percent. The rest are excluded from benefits.

Employees in other fields are completely excluded from any formal social security system. At most, 0.5 million out of the total 11.2 million workers (barely four percent) can be estimated to be under some sort of coverage of formal social security. These four percent are also under insufficient protection. This indicates the need to promote separate social security funds in various sectors, both tripartite and bipartite, with the involvement of local bodies (DDCs and VDCs) to cover the working masses of informal and agricultural fields.

Working for disabled people: The exclusion of disability issues from all national development processes has compelled PwDs to demand for the formation of the National Disabled Commission to design and develop plans and programmes to address their problems. Poor implementation of the 1982 Disabled Protection and Welfare Act however, has led people to question its effectiveness. Preparation has been made to amend the law but it still awaits materialisation. Change in reality can only be achieved with measures that that can spell a paradigm shift from a charity-based approach to a rights-based approach
.
Rights of the elderly people: The existing approach to serve elderly people reflects the government’s definition of it as welfare. It is urgently needed to formulate and implement rights-based approaches in favour of elderly people that sufficiently contribute to retain social cohesion and unity as well as ensure returns of their contribution made in the society.

Role of NGOs, INGOs and trade unions: A number of non-governmental organisations and government agencies are working in the social security sector. The UN agency-ILO is also working in this field. Coordination, exchange of information and collective activities between these agencies can increase their effectiveness for a better cause of social security.          

Recommendations

· The government should withdraw the condition on the right to social security, which states that citizens will be able to enjoy the right only after future provisions. 

· There should be a separate law to define and address the issues of social security in a comprehensive and integrated way.

· The government should emphasise equitable social life. 

· The government should adopt a rights-based approach to deal with concerns of social security. 

· The government should immediately adopt legal policy provisions in favour of those persons working in the private sector and do not enjoy social security benefits. 

· Local bodies, non-governmental sectors and trade unions should be promoted and encouraged to increasingly work for social security. 

· There is a need for collaborative works between government agencies, NGOs, donors, and trade unions to work effectively for social security. 

· Political parties must demonstrate that social security is a priority in their agenda and will translate their ideas into practice.

ARTICLE 10                                                                                                                         PROTECTION AND ASSISTANCE TO THE FAMILY
Situation

The implementation and practice of the right to establish a family in Nepal is weak. Though the constitution has incorporated the right to freedom as a fundamental human right, the right to select a spouse at one’s own will is still an alien matter in contemporary Nepalese society. Child and coercive marriage have been issues of serious stumbling blocks in enjoying right to establish family. Similarly, domestic and social violence against those opting for an inter-caste marriage is also another area that has substantially infringed the right to establish a family. Girls and women are the victims in most of the incidents whether in child marriage, coercive marriage or inter-caste marriage.                   

Arguments from a quarter of key stakeholders, particularly from the government, state that there are laws in place that ensure enjoyment of right to establish a family and no citizen is deprived from the right. It is contended that there are a number of policies formulated and put into practice to substantiate the right.          

Yet child marriage is rampant in the country, veiled in various pretexts like religion, culture, poverty, illiteracy, among others. A report of an organisation working in the field of child rights in Nepal showed that 34 percent of marriage in the country involves children below 15 years of age.

A study conducted in the rural areas of Makawanpur district, about 50 kilometres south of Kathmandu, revealed that 78 percent of girls and 33 percent of boys married below the age of 19.
 Similarly, a report stated that most girls in the Bajura district are married between 12 to 15 years in age.
 The report of the state-owned vernacular daily also stated that incidents of child marriages in the district were rising.

	Child marriages still on in valley vicinity

Razen Manandhar

Nuwakot, February 3: Seven couples between the ages of 14 and 17 years tied the knot today in a village 20 kilometres northwest of the capital on the occasion of Sri Panchami, an auspicious day in Newari culture.

Despite legal prohibition, the age-old tradition of child marriage is still ongoing in the Kagati Gaon village. Around 350 Balami families migrated here from Bhaktapur during the Malla period.

“It is none of our concern,” said an old man, who did not allow this reporter to take a picture of the young bride, who came to her new home this morning. Due to adverse coverage in the media in past several years, locals do not welcome journalists in their area. He added that each community has its own traditions and others should not “poke their noses”.

Last year the villagers had broken a camera of a journalist who attempted to take pictures of a child marriage ceremony. Last night they had a scuffle with a documentary film maker who tried to do the same.

However, some youths recently launched a campaign against child marriage and this has checked the practice to some extent. Samir Balami, a young activist staged a street drama against the practice while child marriages were being performed in the locality.

“The tradition is now not as rampant as before but we must admit that it is still going on,” said Chakra Man Shrestha, the chairman of the local Mahalaxmi Janajagriti Youth Club, adding that a decade ago they used to have over 25 child couples, some not even 10 years of age, tie the knot each year.

Eighteen-year-old Kabita Shrestha, who now studies in Grade VIII, said she would say no to marriage till she is grown up. “Instead, I would continue to study till my family can afford and work to end child marriage in the village,” she added.

A young teacher of a local Sri Bhawani Proposed High School Shambhu Balami Shrestha, said local social mobilisation can help. With no agent to implement the legal provision in the village, the same don’t work here, he added. Villagers say it has been years since they last saw a policeman in the area.

The Himalayan Times, 4 February 2006


Forced marriage in Nepal is another factor that impedes the right to freedom to establish a family. In such incidents, the girls are the prime victims. Parents, relatives and the society, directly and indirectly, coerce the girl to marry the boy she does not want. She is also forced to marry even when she is not yet ready for it. Young women fall prey to highly conservative and anti-social practices in the country. For instance, young women are abducted and declared wives of certain men in the name of culture and religion. A community in Mustang, a remote district in western Nepal, still practices it.
 

	The Dalit community in Saptari district attacked due to an inter-caste marriage and the couple kidnapped

13 February 2004 

The Asian Human Rights Commission (AHRC) has received information that a young couple named Manoj Khanga and Parbati Raut, who had an inter-caste marriage, has been kidnapped by the girl's relatives on 27 January 2004. The Dalit community (80 people) of Bishanpur VDC-9, which the male victim belongs to, was attacked by 200 upper caste people and forced to leave the village on 30 January 2004. All the property of 12 Dalit families was destroyed and robbed by upper caste people. They are now living under a miserable situation in Rajbiraj, the district headquarters.

http://www.ahrchk.net/ua/mainfile.php/2004/613/


Inter-caste marriage is very weak in Nepal because the practice is still not welcome in the country. It is assumed that the number of couples opting for inter-caste marriage is increasing. However, the severity against the practice is qualitatively in place. The violence to discourage and terminate inter-caste marriage is rooted on the indifference of the state and concerned agencies to protect such marriages and take legal action against the perpetrators.

Provisions in the constitution and other legal documents and the government’s policy and achievement claims are insufficient on the area of rights of children and young persons. It is particularly alarming in connection with children. For the first time in history, the newly promulgated IC of Nepal has enshrined the right of the child in the list of fundamental human rights. Nepal is state party to the UN Convention on the Rights of Child and its protocols. Article 22 of the new IC refers to the rights of a child and Article 29 incorporates rights against exploitation as fundamental human rights.
     

A comparison of the census data for 1991 and 2001 reveals that child labour between the ages of 10 and 14 increased from 22.9 percent to 28.83 percent.
 These estimates still do not adequately reflect the worst and most hazardous forms of child labour, the work of bonded children, trafficking of girls and other comparable abuses and atrocities.
 More recent statistics suggest that the total number of working children between 5 and 14 years is 2.6 million, of which economically active children are 1.7 million. Furthermore, 127,000 children are engaged in the worst forms of child labour.

According to a report published in 2001, child labour persists due to the under-developed economic (GDP) growth (around three percent in 2000-2001), widespread poverty, disproportionate land distribution, uneven distribution of population, as well as inadequate educational, health and communication facilities in rural areas.

A huge number of children are involved in domestic services. Children do various domestic tasks including; fetching water, collecting fuels and fodder, caring for younger siblings, working in the kitchen and cleaning. Other tasks include washing the dishes and doing the laundry. Domestic service, being invisible compared to other works makes children more vulnerable to abuse. According to the information obtained by the ILO’s Rapid Assessment conducted in 2001 on the worst forms of child labour, the number of domestic child workers is 55,000.

Child sex abuse is another area where children have been victimised and exploited. Of the estimated 5,000 sex workers in Kathmandu, more than 20 percent are under the age of 18.
   

Child trafficking is another social evil in Nepal. Each year, an estimated 12,000 girls under 18 are removed from their families, homes and workplaces through force, coercion or deception, and involuntarily transported to urban centres as well as across the Indian border. They are forced into labour, most often, in the sex industry – as many as 150,000-200,000 Nepalese girls are now exploited in Indian brothels. Despite the legal provision on human trafficking, trafficking in Nepal has been a flourishing business.   
Children also suffered much from the violence of random as well as premeditated violence perpetrated by individuals or organized groups. A recent report by Human Rights Watch stated that Maoists recruited child soldiers who were enlisted for fatal conflict. Nepali and international observers believe that up to 4,500 Maoist soldiers were under 18 when they were recruited to fight in the decade-long civil war.
 OHCHR has confirmed
 the presence of numerous children in the Maoists' various organisations, including the People's Liberation Army (PLA), and prior to the ceasefire had documented the use of children as combatants by the PLA. 
Other information clearly suggests that the CPN-M’s cultural groups and militias have significant numbers of children who may be used for military purposes such as messengers or informants, and to attract other children into the CPN-M-affiliated movements. In addition, since the ceasefire, concerns have been raised that some 50 children, including some as young as 12 years, were taken away from their families to take part in PLA and militia activities.
 

	Nepal rebels plan to train 50,000 child soldiers

This week, Nepal's Maoist rebels announced plans to raise a militia of 50,000 children by April, amid reports of mass abduction, even sexual abuse of kids, who they allegedly use as cannon fodder. On February 22, the leader of the Maoists student wing, Kamal Shahi, said the decision to raise child militia was taken by the rebel leadership on January 10-11. This marks a major departure from their previous commitments to avoid recruiting children below the age of 18. The radical decision has raised the hackles of rights activists and international organisations which have criticised the ideological indoctrination and military training of children in the conflict-torn country.

While the activists described the numbers dished out by Shahi as over-inflated, they said the issue of recruitment of child soldiers - which has been consistently denied by the Maoist leadership - is assuming serious proportions. In the past couple of weeks, the Maoists have resorted to mass abductions, particularly of young students of grades six-ten (average age: 12-16 years) from schools in western Nepal, a hotbed of insurgency. The Maoists have abducted hundreds of students and dozens of teachers from Holeri in the southern Rolpa district, and took them to an unknown location. Witnesses said a group of Maoists arrived there and forcibly herded away students and teachers. Last week, the Maoists announced they would provide military training to students and teachers of Bal Udaya Secondary School in Rolpa. In addition, the rebels have forcibly enrolled 13 girls into their army in Achham district. All these girls were aged below 21. 
According to a recent statement by the leading child rights nongovernmental organisation, Child Workers in Nepal Concerned Sector (CWIN), two dozen children have died in the past six months of conflict in the country. "In this period, around 950 children were abducted," says CWIN. Though most abducted students are allowed to return after a couple of weeks, the ideological and military training they are given traumatises many of them. UNICEF’s resident representative in Nepal, Suomi Sakai, said, "This is a very sensitive matter. Children must not be used in any form of war." She adds that UNICEF will try to ascertain the facts about this issue. While rights organisations claim over 30 percent of the Maoist militia and army comprises children below 18 years of age, most tragically, many children end up as human shields. "There is credible evidence that children were used as soldiers, messengers, cooks, porters and suppliers by rebel groups," points out the executive director of rights organisation, International Institute for Human Rights, Environment and Development, Gopal Krishna Shiwakoti. "Since the Maoists have been predominantly using light weapons and small arms, young children with very little training can handle them," says Shiwakoti. "There are incidents of using children in different aspects of conflict. And the trend is getting dangerous," warns the former chief of the Nepal chapter of the International Coalition to Stop the Use of Child Soldiers, Krishna Pahadi. The glare of the United Nations is falling on the outrage.

In November 2003, UN secretary general Kofi Annan presented a report for the General Assembly and Security Council, which included a list of 15 nations, including Nepal, where armed rebel forces abused children. In its recent briefing for the Fourth UN Security Council Open Debate on Children and Armed Conflict, the International Coalition Against Child Soldiers stated, "There were reports of recruitment and use of children aged between 15 and 18, although the Maoist leadership denied this. Many children were reportedly abducted by the Maoists, including 518 children in January 2003." The children - most of whom were released after receiving political indoctrination - said they had been trained in "guerrilla warfare." Child recruits were reportedly used in some cases as fighters and human shields, as well as messengers and porters. The briefing claimed that reports of sexual abuse of underage girls were also received. 
The director of Amnesty International (AI) Nepal, Raju Sarkar, is alarmed over the trend of using child soldiers in Nepal. "Though the exact number or percentage of child soldiers is not known, it is a fact that they are being used," he says. In its report titled 'Nepal: A Deepening Crisis' released a year ago, AI stated, "In areas under their control, the Maoists exercise a recruitment policy of 'one family, one member.' Children, including girls, are deployed in combat situations, often to help provide ammunition or assist with evacuating or caring for the wounded." It said a 16-year-old boy from Dang district (of western Nepal) reported how he was forced to assist with carrying wounded Maoist combatants to India for treatment in May 2002. He revealed how he and six others of the same age managed to run away. AI also obtained evidence of the training of children in the use of arms. A 14-year-old girl explained how arms training took place by torchlight during the night, with children attending classes during the day.

The Informal Sector Service Centre (INSEC), a leading rights organisation, also conducted some studies regarding the use of child soldiers. "Although the Maoist leadership denies it, there have been events and incidents, which suggest otherwise," says Yogish Kharel of INSEC. The INSEC report cites an incident that occurred in November 2002 when 12-year-old Buddhabir Thing was arrested by security forces. He was involved in attacking police posts and looting banks, and was booked under the anti-terrorism law. Krishna Gautam, of INSEC, recalls seeing children below 12 years of age working as messengers and guards in Rolpa district. "These boys even had socket bombs (crude bombs) hung around their neck and they acted as messengers. They were also out of school," he says.

While the Nepalese government has set up separate centres to receive surrendering rebels, they have not made any efforts to take care of the special needs of children caught in the conflict. A shade belatedly, officials at the Ministry of Women, Children and Social Welfare say they are planning to take initiatives to help such children.

One World Net at http://acr.hrschool.org/mainfile.php/0169/284/


Critical areas of concern

Legal arrangement: Existing legal mechanisms are characterised by many inconsistencies in ensuring the right to establish family and dealing with issues of child marriage, forced, inter-cast marriage, responsibility to maintain family, etc. It is felt that such legal arrangements have failed to regulate the cross-cutting relationship of issues like child marriage and trafficking, forced marriage and domestic violence, inter-caste marriage, and socio-cultural discrimination. The Labour Act covers only a formal sector of employment and labour; it neglects the informal sector and the self-employed, in which most children are concentrated.  

Defining child labour: Variation in defining child labour particularly of age limitation has been a prime concern. Provisions of ILO Conventions, CRC and the Children Act and even the constitutional provisions contradict each other in defining a child. Such variation has created space that makes children more vulnerable to exploitation. Definitional inconformity denies legal remedy against exploitation of children in many cases.

Modification of culture: The government is also expected to work to modify many cultural practices that sustain discrimination against women and girls, particularly in enjoying their right to establish family. Incidents of child and forced marriage are performed under the veil of so-called cultural practices and inter-caste marriage is forcefully terminated by the society on the cultural grounds. The role of the state to discourage such practices has been very weak.

Recommendations

· The government should establish legal measures with extensive consultation with concerned stakeholders.

· The widest possible protection and assistance should be accorded to the family, which is the natural and fundamental group unit of society, particularly for its establishment and the care and education of dependent children. 

· Special measures of protection and assistance should be taken on behalf of all children and young persons without any discrimination for reasons of parentage or other conditions.

· Children and young persons should be protected from economic and social exploitation. Their employment in work which is dangerous to life, harmful to their morals or health or likely to hamper their development should be punishable by law.

· The government should set age limits for paid child labour. Hiring children below the set age limit should be prohibited and made punishable by law.

· The government should formulate and implement policies and programmes that encourage modification of socio-cultural patterns that are discriminatory and exploitative against women, children, and other marginalised and backward communities.

ARTICLE 11                                                                                                                                      RIGHT TO AN ADEQUATE STANDARD OF LIVING
Situation

The standard of living in Nepal is below the mark specified by international minimum standard. Indexes to adequate standard of living are as follows:
Adequate food

Adequate food is the agenda of food security. It is not an isolated phenomenon; it is associated with socio-economic, political and environmental factors.  Agriculture in Nepal is basically a livelihood activity of people. In this context, any adverse effect on the agriculture sector will be devastating for a large section of society.
 
Nepal is suffering from a great food crisis. Lack of transportation infrastructure and years of conflict have exacerbated this situation. In total, more than 200,000 people are currently suffering from lack of adequate food supplies. The situation becomes even more serious when drought, floods and extreme price fluctuations happen with regularity. The current situation of armed insurgency has added another significant dimension to worsen the ad hoc and non-transparent system of food distribution of the government of Nepal.
 Conflict has added to the difficulties of food availability of the poor.
The vast majority of the rural households, particularly the poor, continue to rely on income from their own production supplemented by local employment in agriculture. The households, who constituted a significant number (perhaps 40 percent) of the rural population, lack food self-sufficiency, combined with low and often sporadic incomes from manual labour, and suffer the worst food insecurity.

Food deficit is most severe in remote mountain and hill districts, where basic food self-sufficiency is impossible and access to income from farming, enterprise and local paid employment is limited. The people in these areas appeared to be extremely vulnerable. In some districts like Karnali, one of the most remote parts of the country and also a hard-hit region of the Maoist conflict, there is almost no food in the markets. The ten districts in this region have been under grave suffering due to insufficient food supply. More than 90 percent of this region is barren with little or no rice or wheat production."

	Food scarcity in Karnali zone

The official solution to the perennial problem of food shortage continues to be food transportation at a huge cost to the National Treasury in the form of transport subsidy. For example, ever since 1975, when the Karnali Zone was first affected by drought, the government has spent millions of rupees transporting food by planes and helicopters to this area, rather than improving the agriculture productivity of the arable land. While the government should be lauded for bringing food to drought-stricken areas, as it supports the principle of right to adequate food, it should be noted that there is a need to explore more economical and sustainable solutions to the problem. Besides, it has been reported that a significant portion of the food transported to the Karnali Zone is used in producing local wine!

It appears that the State has not recognised food security and land reform as a serious problem requiring effective policy intervention. Even the Tenth Plan does not seem to have adequately highlighted this issue and is silent on the subject of land or agrarian reform.

NHRC. Human Rights in Nepal: A Status Report 2003. p. 66


Skewed land distribution among agriculture households; land fragmentation and dispersed land; improper and antiquated use of fertilizers; poor and antiquated agricultural methods; deterioration or absence of roads; limited outreach or irrigation system, coupled with population growth have been some of the persistent problems that have impeded the people's access to adequate food.

A series of development plans has agriculture as its priority agenda for poverty reduction but the scale of budget allocation and its priority within the agriculture sector is very limited. The latest tenth plan, known as PRSP, also emphasised agriculture but no concrete inputs have been made available to address the structural causes of food insecurity in Nepal.

Adequate housing 

Housing right has not been developed as a separate and explicit right in Nepal’s context. Most of the legal provisions relating to housing rights doest not seem to have been incorporated for the protection of the housing rights of the citizens.   

Nepal has ratified the International Covenant on ESCR in 1990. The ESCR Committee has identified the contents of the right to housing, which includes; inter alia, legal security of tenure, availability of services, materials, facilities and infrastructures, affordability, habitability, accessibility, location and cultural adequacy. 
 

To give an effect to its commitment, the Nepal government developed a list of policies, which includes the constitutional provision to 'make proper arrangement and create favourable atmosphere in order to fulfil the need of dwelling units in the form of a basic need of the entire people' and the directive 'provide shelter for people of all income groups'.
 But the practical application of the policies lags far behind.

The National Shelter policy was designed in conjunction with the Eighth Five year Plan (1991-1996) and was the first such effort of its kind in Nepal to specifically address shelter concerns. The policy aimed to help identify the right course of action in relation to housing programs in the short term (until 2000), midterm (until 2006) and long term. Despite recognising that the 'fulfilment of shelter needs has become a complicated problem for the majority of families, especially for families with limited and low income'
 and that the there is need for a policy to provide shelter to the underprivileged, 'the resourceless, landless and helpless' and the inequality that exists in the distribution of facilities, the shelter policy still does not specifically refer to squatters. 

The national housing survey conducted in 1991 reported that about half (50.5 percent) of the total houses in Nepal are of the temporary type and 41.2 percent are semi-permanent. The rest belong to the permanent category.

Land reform

The issue of land ownership is fundamentally an issue of human rights that directly corresponds with the citizens’ social security, justice and dignity. In Nepal, the agenda of land reform is inevitably associated with political, economic, social and cultural development of the poor and marginalised people. Land reform should be taken as a pre-condition for development that would materially contribute to the efforts being made for sustainable peace, reduction of poverty, improvement of living standard, and ultimately for the better cause of human rights. 

Dalit and indigenous people, poverty stricken people and women have considerably minimum and even no access to and ownership of land. A total of 24.1 percent of the total population of Nepal is below the line of absolute poverty.
 Unequal distribution of land and income and lack of basic facilities and infrastructure are other factors contributing to poverty in the country. Statistics reveal that 70 percent of poor peasants own only around 25 percent of land, 25 percent of middle-class peasants own 45 percent of land and about 5 percent of rich peasants own 30 percent of land.
 In terms of income distribution, the poorest 40 percent of the population share only 14.2 percent of total income while the top 20 percent share up to 53.4 percent.
                 

Land in Nepal is a major productive asset and a traditional source of power. Poverty is therefore closely linked to the distribution of landholding and its productivity. There has always been a demand for a scientific land reform so that the citizens at the lowest rung of society can benefit. Past land reform efforts ensure tenancy rights to just two percent of Nepal’s agricultural households.
 Land redistribution was limited and its benefits went more to the existing landholders than to the landless. Land reform has been a major political and economic agenda of the government for the last decade. 

	Official 'owns' squatters' settlement

Areas of land long used by squatters at the Triyuga Municipality in Udhayapur district has been registered under the name of the district land registration officer, Pushpa Mani Pokharel and the family members of the local landlord, Chakra Bahadur Basnet. It is reported that Mr. Basnet paid a handsome amount to the officer for authorising him as the owner of the land. As the case disclosed, they have confessed the intrigue to the media and local people. 

Around ten years ago, there was a scuffle between the Basnet family and the squatters about the land. The landless community then settled permanently in the areas, despite their regular fights.

On the other hand, the government has also allocated some land for the construction of houses for 54 squatters ' families in the areas in order to manage the re-settlement of the squatters, but 10 houses were constructed for the target beneficiaries; the rest of them are either civil employees or members of the Indian, British or Nepalese armies.

They heavily paid the civil employees to make necessary legal arrangements for this purpose. In response, the officer asked his two peons to accomplish the tasks on his behalf. Mr Pokharel confessed to the mess. He further disclosed the names of other involved persons such as the junior officers Narayan Khadka and Tara Acharya, district land survey officer, Mr Sailendra Subedi and the officer from the district administration office at Udhayapur.

The chief district officer (CDO) Mr. Dullu Basnet denied the involvement of the officer from his office and assured the media people and the victims that the office would take thorough investigation of the case and punished those involved if found guilty.

Kantipur Daily, 27 September 2006


Critical areas of concern

Standard of living as a right: Not much has been done to generate people’s awareness on the adequate standard of living as a right that they are entitled to.

NHRC on ESCR rights: Activities of the National Human Rights Commission are limited to civil and political rights. The Commission must extend its activities to cover ESCR.

Access to natural resources: Access to natural resources and its equitable distribution among citizens is the prime factor for adequate standard of living. Majority of land cultivators are from the most disadvantaged Dalit and indigenous communities. In such a context, there is an urgent need for policy reform on access to the means of production - land, forest and genetic resources - for agricultural purposes.
Modernising the farming sector: Farming communities are the ones who can really maximise the potential of the sustainable use of natural resources through their conscious management of protection, utilisation and promotion of it. Modernisation of the farming sector, along with development in technology and scientific management are vital.

Networking: Networking and fact based research is important on the part of civil society in securing farmer’s rights and rights to food. The government of Nepal, civil society and CBOs must play meaningful roles in networking between themselves to improve the standard of living of citizens. 

Distribution of land: Very small numbers of people hold a large quantity of land and larger numbers of people hold nominal quantity of land. This odd equation must be changed.

Recommendations

· Current laws and policies regarding squatters and evictions are vague and inadequate. The government should enact and implement effective laws and policies.

· A policy should be introduced to guarantee a safe and secured home for affected poor families and provide the basis for urban poor families to realise their rights to secured housing. 

· National policies must prevent unnecessary evictions and violations of housing rights, ensure security of tenure to existing squatter settlements and incorporate provisions of resettlement and adequate compensation to the evicted persons.
· Policies on clean drinking water and sanitation facilities for all should be formulated and enforced.

· Access to natural resources for indigenous people and disadvantaged sections of society should be preserved through appropriate law.

· Right to food should be ensured through specific legal mechanisms. Strong mechanisms should be established to protect the farmers’ rights, including intellectual property rights such as indigenous and traditional knowledge. 

· Knowledge and information on every aspect of adequate standard of living must be developed through documentation and their proper dissemination among state agencies and other stakeholders working in this sector.

ARTICLE 12                                                                                                                                                          RIGHT TO ENJOYMENT OF THE HIGHEST ATTAINABLE STANDARD OF PHYSICAL AND MENTAL HEALTH
Situation

The health status of Nepalese people is one of the lowest in the South Asian region. This is particularly true in the case of women. Nepal ranks one of the highest in the under-five mortality rate in South Asia. The country witnesses 82 deaths per 1,000 live births. Female infant mortality is slightly high (85 girls per 1,000 female live births) compared to male infant (80 boys per 1,000 live male births).
 According to MDGs progress report, NPC and UNDP 2005, average life expectancy is 62.2 and infant mortality rate is 61/1000.

The maternal mortality rate, 740 per 10,000 live births, ranks among the highest in the world. One out of 24 women is at risk of dying during pregnancy and childbirth. The fact that just over one in 10 births is attended by a trained doctor or paramedic is indicative of the failure of the state to deliver its health promises.
 

In the majority of rural areas, government operated health posts are the only medical facilities available for the poor people. However, the health posts lack the facilities and human resources to cater for prenatal and postnatal reproductive health needs.

Constraints still to be overcome include poor building maintenance due to budgetary allocation and insufficient water supply or sewerage systems. Only 13 percent have electricity and only 29 percent have residential quarters.
HIV and AIDS have gradually emerged as a major problem. WHO estimates more than 50,000 cases at a prevalence rate of 0.29 percent.
 According to the information updated by Nepal’s Ministry of Health, till September 2006, a total of 7,894 (5,574 males and 2,320 females) have been infected with HIV and AIDS. The number of AIDS infected persons in the country is 1,171 (850 male and female 321). 231 cases of HIV infection and 19 cases of AIDS were recorded in the month of September 2006 alone.
 

Some 80,000 Nepalese suffer from tuberculosis and 45,000 new infections are reported every year. At least 15,000 Nepalese die of TB annually.
 A study has revealed that about 14 percent of Nepal’s population suffers from some form or degree of mental illness. Only 10 out of total 75 districts have psychiatric treatment facilities, with only 134 beds for the mentally ill. There are nearly 60 beds for mentally ill people in the private sector including rehabilitative centres. It means only a total of 194 psychiatric beds for all the 24 million people. Availability of human resources for mentally ill people is another problem. Only 25 psychiatrists (only one woman) for a total population of 24 million are available.
 Similarly, only one INGO out of total 96 INGOs in the country work in the area of mental health.
A rough estimate of 40 percent has been made regarding the availability of essential drugs facilities at remote areas. The main constraints are lack of adequately trained human resource, non-availability of transport and inadequate drug storage facilities. 

The issue of health has been embodied under state policies,
which says that the state shall raise the standards of living of the general public through development of infrastructures such as education, health, transportation, housing, and employment of people in all regions. There are also a number of laws, periodic plans, policies on the part of the government, and provisions from the ICESCR that applies as law. Despite all the arrangements, implementation of the provisions has been very weak, resulting in the poor health status of the Nepali people. 

Critical areas of concern 

Centrally managed services: Health services in the country are centrally managed. There is very little participation of local people and communities in policy making, operation and supervision of health services.

Managing/regulating the private sector: Quality and fair pricing of services of private sector health institutions need to be regulated and monitored to ensure that their functioning is appropriate to the need and status of service seekers.

Mental health overlooked: The state has neglected issues regarding mental health. Attention has been given only to the physical health sector. 

Accessible health services: The government should formulate special policies concerning health plans, mentally ill persons and the disabled. Steps need to be taken to create access to private hospitals and institutions for disadvantaged groups and extend health services to the remote areas of the country.

Culture and health: Health and culture are indispensably interlinked. There are various conservative practices that people follow as tools for health treatment. The inter-linkage has high significance in the societies like Nepal, which mostly operate through non-legal norms, substantiated by religious scriptures.

Recommendations 

· Right to health should be recognised as a fundamental right through constitutional and legislative measures.

· Non-governmental sector should be encouraged, involved and supported in the treatment and rehabilitation of acute and chronic mental patients.

· Integration of mental health services within the existing general health service structure and mental health services from the peripheral health service structures should be extended.

· Low cost community rehabilitation services should be established for patients of chronic diseases throughout the country.

· Physical infrastructure should be extended and the allocation of resources should be increased in health sector.

· Health education and timely immunisation should be provided to the public.

· Treatment facilities for common diseases and prevention of locally endemic diseases should be guaranteed.

ARTICLES 13 AND 14                                                                                                                                RIGHT TO EDUCATION AND PROVISION OF COMPULSORY EDUCATION
Nepal, as a state party to the ESCR, has committed to recognise the right of everyone to education as a prerequisite to the “full development of the human personality and the sense of its dignity”, and to “strengthen the respect for human rights and fundamental freedoms.” It further commits to make “compulsory” and “free” primary education generally available and accessible to all by all appropriate means, and in particular by the progressive introduction of free education”.

Following the political change in 1990, a new phase of education policy came into place. The 1990 Constitution guaranteed the universal right to education and hence encouraged preferential policies for educating girls and other disadvantaged groups. Similarly the Tenth Five Year Plan/PRSP visualised the extension of education in the spirit of "Education for All" and aspired to cope with the country low literacy rate and low access of girls, Dalit, ethnic communities and disabled people.
 

Despite such efforts, attainment of education remains dismal. Neither the backward community nor the geographically vulnerable settlements have adequate access to education. The rural and urban gap widens further. Though the primary and secondary education has been declared free, rural people do not benefit from such facilities as they are unable to buy books, pencils, stationery, uniforms and pay examination fees because of their acute poverty.

The target set by the government, corresponding to the MDGs to achieve universal primary education by 2015 lags far behind. The figures in the 2004 NPC depict that the net enrolment in primary education is 72 percent in 2003/04, with the annual growth rate in net enrolment at just 0.84 percent. At this pace, the target of 100 percent net primary enrolment will not be achieved by 2015. It would reach only around 78.98 percent.
   

The literacy rate of Nepal, according to the Population Census in 2001, is 57.74 percent, with female literacy at 42.5 percent and male 65.1 percent.
 A significant gain is reported in female literacy from a mere 12 percent in 1981 to 43 percent in 2001. The difference between male and female literacy between the periods remains the same vis-à-vis 22 percent.
 Girls below 14 years seem to be catching up with the boys of the same age. However, the enrolment of girls decreases as they get older, as a result of which boys preponderate in secondary and higher education. 

Education attainment of Dalit remains below the national average. Of the Dalit population (12.9 percent), two third remain illiterate. Many reasons such as acute poverty, lack of access to resources, unemployment, and so on corroborate to this fact, but the most alarming is the state subsidised education provision for Dalit, which benefited the privileged. The government has provisioned 10 percent quota to Dalit students in the MBBS scholarship. Only 41.5 percent (5 Dalit) has gone to Dalit students, the remaining 58.3 percent (7) were given to non-Dalit
. Lack of an effective monitoring system and government negligence to take action against the misuse further encouraged the wrongdoers to this end.

Literacy attainment among indigenous people also falls below the national average. Of the 352,000 Nepali graduates and post-graduates, only 8.7 percent are indigenous people.
 
Table 3: Status of education
	Literacy, level of education
	2001

	
	Male
	Female

	Total number (in 000)
	9,593
	9,663

	Illiterate (%)
	34.3
	56.8

	Literate (%)
	65.1
	42.5

	Level of educational attainment (%)

	No schooling
	8.5
	9.2

	Primary
	39.3
	45.9

	Secondary
	30.8
	30.3

	SLC
	9.6
	8.1

	Intermediate and above
	10.7
	5.3

	Source: MoES 2001a, 2001b in UNDP. Nepal Human Development Report 2004. p. 173


Attainment of free education up to secondary level has been a distant dream for Nepali people. The reality in the rural areas presents an even bleaker scenario. A large portion of the villages have no schools and a significant number of children spend a lot of time travelling to and from school.
Abject poverty of the rural family has caused a toll in the attainment of education. For them, sending children to school also means foregoing supplementary income for livelihood. Because of this, many parents are unable to send their children to school even when they want to. 

The impact of the armed insurgency on education is equally damaging. Around 350 students and about 150 school teachers have lost their lives
 and many more have been displaced in connection to insurgency. In a bid to quell the insurgency and counter insurgency, the Maoists and the security personnel attacked and destroyed schools, forced them to close down, used school compounds to set up temporary camps, and detained and tortured teachers and students. To escape torture, involuntary detention and even crossfire, around 3,000 school teachers have been reported to have left teaching in outlying districts by the end of 2003, which directly affected as many as 100,000 students.
 This continued until the end of the insurgency, leaving terror, hatred and fear in the minds of children. The destruction of school buildings is also alarming. In 2005 alone, 24 school buildings have been recorded as damaged according to the INSEC report 2006
. This has completely sabotaged the educational environment, with a negative impact mostly on children. The future of Nepal is seriously under cordon.

	Primary education: a distant dream

Life is brutally tough for uneducated Kipale Sherpa of Jiri, Dolakha district, who comes from a very poor seven-member family. Kipale possesses about 4 ropanis of land including his ancestral property. The income from his land is not enough to feed his family for even a month. So he is forced to search for work as a daily labourer. Though the district committee has fixed minimum wages at NRs 150 per day, he is not paid more than 60 or 70 rupees. Kipale, a skilled mason, recounts his sorrowful experiences: "One needs to be fortunate to get work. There are so many of us who are unemployed. We have no choice but to accept the terms of our employer. I have to accept whatever work I can get and try to make ends meet."

"I wonder how I can educate my children. The land does not have a good yield. Our financial condition is getting worse. We sometimes hear about food such as wheat and rice being distributed to other places by the government. However, such support never reached us. I hear that the government has declared primary education free. But we still have to bear the cost of admission, books, pens, and exam fees. That is beyond our reach. May be if my children would get a chance to study like others, it would bring change in our lives."

This is not just the story of Kipale Sherpa. His plight represents a large number of impoverished people in Jiri.

GCAP-Nepal. 2005. Whose Goals? Civil Society Perspectives on MDGs. Kathmandu: Global Call to Action against Poverty Nepal. p. 16


Many other problems and challenges still lie ahead in the attainment of the goal of Education for All. Educational management, quality, relevance, and access are some of the critical issues. Social stratification based on caste, gender, ethnicity, location, and economic class are other pertinent issues that need to be eliminated for a successful result in education. Due to the problems, achieving the universal goal of Education for All is a challenge for the country, and a mere aspiration of its people. Though the newly promulgated IC of Nepal has repeated the rhetoric “Every citizen shall have the right to free education up to secondary level in accordance with the provision made in the law by the state”
, it would result in a “comedy of error” rather than garnering change unless the issues mentioned-above are addressed and effective laws are enacted and implemented.   

Critical areas of concern

Implementing commitments: Commitments for achieving universal primary education and the goal of ‘Education for All’ has been reportedly high, but their implementation are rather slow. Absence of strong mechanisms to implement commitments and check the progress has hampered educational attainment. The quality of education in Nepal is also questionable due to the lack of trained human resources. The burgeoning challenge for the government is to ensure that the subsidised education facilities reach target groups in order to increase the level of attainment in education. 

Ensuring community ownership of education: Though the government has adopted education policies over time, policy-gaps loom large where community ownership of schools is systematically excluded. The promise of the government to handover schools to the community has not been effectively materialised.                    

Gendering education: Majority of the participants in the consultative workshops organised to check the ESCR situation opined that the ration of boys dropping out of primary school is less than girls. The girls’ dropout ratio was reported proportionately high. For example, girls are engaged in household work and have less time to go school. Also, rural people still have the perception that girls are less supposed to go to school. Patriarchal beliefs and customs still rule large to dissuade poor parents from sending their daughters to school. The government has not come up with lucrative provision of education subsidies to promote girl education and change the prevailing perceptions of people. Nor has it launched any programme to educate and create awareness among parents about the importance of sending their daughters to school.        

Keeping schools away from the battle zone: The future of Nepal is moribund because of the fact that the education system has been highly politicised and, during the armed insurgency, it received a direct toll. School children are compelled to act as “informants” and teachers are victimised of extortion. Using schools as camps by the security personnel and as programme venues of the Maoists drastically damaged the education environment. Arrest, abduction and intimidation by the Maoists frightened the students and teachers and in many cases, shut down the schools. Even when the education environment was degrading each day, no measures were taken by the government to ensure a safe environment around the schools.               

Introducing alternative means of income: Many rural parents do not send their children to school due to extreme poverty. In many cases, children are compelled to do household chores and to generate some additional income. Many parents feel that the government programme of making primary education free is not enough as they do not have the means to manage other associated costs such as uniforms, books, stationary and examination fees. Even then, the government has not acted proactively to provide an alternative means of income to poor families.      

Recommendations

· Effectively implement the commitment on Education for All. The government should develop time-bound policies to provide education for all and devise an effective monitoring mechanism.

· To check the misuse of facilities and provisions for Dalit and students from backward communities, the government should introduce a strong legal mechanism and bring the wrongdoers to justice to ensure benefits to the target groups.      

· The government should make a provision for special education subsidies to promote girl education. An effective programme should also be launched to change patriarchal beliefs and customs and encourage poor parents to send their daughters to school.

· Considering the fact that lack of income and employment opportunities of poor parents is one of the reasons for dropouts and for parents not to send their children to school, the government should initiate programmes aimed at providing income alternatives so that the poor families can manage their children's education. 

· Schools should be declared as peace zones and all political activities should be completely banned in school premises. Public schools must be of good standard for providing quality education. The schools must have sufficient quality teachers, infrastructure and sanitation measures.

ARTICLE 15                                                                                                                                                     RIGHT TO CULTURAL LIFE, SCIENTIFIC RESEARCH AND CREATIVE ACTIVITIES

Situation

The reinstated HoR declared Nepal as a secular state. Though the declaration respects the general feeling of the people, there are many discriminatory social provisions, which directly obstruct the cultural beliefs of communities. The people’s right to take part in cultural life has been grossly violated, particularly during the armed insurgency. There are many evidences wherein bereaved families are denied to observe the last rite of the deceased member of the family.

The 1990 constitution enshrined the right to culture as a fundamental right. The 2007 IC has further guaranteed the right to conserve and promote language, script, culture, cultural civility and heritage.
 However, such constitutional and legal pledges could not be translated into practice as the government is behind in their implementation. Dalit and women are still the victims of violence in the name of culture. Laws that discriminate Dalit, barring them from enjoying cultural rights as other non-Dalit, are still in practice. There are a number of discriminatory legal provisions, such as section 10 (A) of miscellaneous of the Muluki Ain (Country Code), that cover a wide range of acts and regulations. Likewise, women also suffer from structural discrimination in various fronts. A study discovered that there are more than one hundred provisions in the legal realm that stand and operate to discriminate women.
 The right to culture is also not implemented, in connection with minorities, indigenous people, particularly their use of their own language. 

	50 Dalit injured in temple row

Dipayal: Over four dozen Dalit were injured Sunday, 17 September 2007 when a group of non-Dalit attacked them as the former entered the local Shaileswori temple. The condition of the 15 injured is critical. Even Dalit women were injured in the attack. 

Dalit entered the temple following an agreement last week between representatives of the seven parties, Maoists, civil society, and the district administration allowing Dalit to enter the temple under the supervision of the district police office. The district administration had reached an agreement with the temple priest as well to allow this. 

However, things turned nasty after non-Dalit attacked the Dalit and vandalised the offices of some organisations working against caste discrimination. They damaged computers in Sama Bikas Centre Doti and Doti branch of Dalit Women's Association, and also tore office documents. The rowdy group also attacked journalists who, along with rights workers, fled from the district headquarters in Silgadi fearing for their lives. 

"Non-Dalit broke the heads of Dalit because of the district administration's negligence," said Dharma Singh Bishwokarma, coordinator of Dalit United Struggle Committee. "The administration allowed pro-king elements, who do not want the House declaration enforced, to do as they wish," he added. 

The group also attacked journalists Min Bam, Tekendra Deuba, Ran Bahadur Bohara and Siddhiram Upadhyaya and even seized a camera. They also injured five policemen, including DSP Moti Singh Dhami while the latter tried to stop them from pelting stones at the district administration office. 

The vandals chanted slogans against the seven parties and journalists in favour of the King. 

Issuing a statement, Jagaran Media Centre, a media alliance against caste discrimination, has demanded government action against the vandals and compensation for victims. 

It also accused the local administration of being a mute spectator to the blatant violation of law. The statement says that Silgadi bazaar is tense and Dalit are either fleeing the place or hiding in groups. "We strongly demand security for their lives," the statement says.

The Kathmandu Post, 18 September 2006


Critical areas of concern 

Discriminatory laws: Laws discriminating against certain sections of social life still exist. For instance, section 10 (a) under the chapter of Miscellaneous of the Muluki Ain (the Country Code) 1963 substantiates discrimination among people who observe similar culture.

Punishment: Impunity to the perpetrators of violation of cultural rights has been a major strength for them to continue such perpetrations. Absence of specific laws to deal with such socio-cultural malpractices is an area of serious attention.

Implementation: Enactment of laws and framing policies is not sufficient to make people realise that they can enjoy cultural practice in the true sense. An appropriate law with strong implementation mechanisms can only ensure the right to culture.    

Power to local bodies: Local bodies can be appropriate mechanisms in dealing with issues at the local level, considering the fact that they are attached with the local people and are more familiar with socio-cultural practices. These institutions can play effective roles even to settle the disputes that have emerged of socio-cultural backgrounds. In contrary to the lengthy and complex administrative and judicial processes, involvement of local bodies can be easier and effective in ensuring the right to culture.
Recommendations

· Promotion and equal treatment of all religions by the government should be ensured. Excessive propaganda of a single religion by different state organs and other agencies while neglecting other religions should be discouraged.

· The provision of the 2007 IC and the parliamentary declaration defining Nepal as a secular state should be made permanent in the new constitution.

· Pervasive inequality, injustice and discrimination against different native languages should be eliminated.

· All laws and policies should be streamlined in accordance with the provisions and spirit of the constitution and the parliamentary declaration defining Nepal as a  secular state.

Part III

Emerging Issues
ISSUE 1                                                                                                                        SITUATION OF CONFLICT-INDUCED INTERNALLY DISPLACED PERSONS
Situation

Following the start of the armed insurgency in Nepal in 1996, many people have been displaced from their place of origin. A larger volume of displacement was seen mostly from the villages to the towns, major regional centres, the capital city, India, and other countries. During the early years of conflict, mostly local level political leaders, their family members, Maoist cadres, and family members of security personnel were forced to leave their villages due to threat and attacks by either side.

Increased cases of capturing land and property of local level political leaders and barring them to live in their houses further compelled people to leave their locality. The trend shows that the displacement ratio increased after the declaration of the countrywide State of Emergency (SoE) in November 2001 and peaked during 2004 and 2005. Individual displacement cases rapidly increased and several incidents of mass displacements during the period 2003-2005 were recorded.
 

There is no particular mechanism established by the government to assess the situation of internal displacement and the number of internally displaced persons (IDPs). Thus, there is no formal data available from the government side.
 Various estimates are made by different NGOs. Lack of comprehensive policy has hampered a recognised, rights-based intervention in support of displaced persons in Nepal.

It is distressing that the government was silent in responding to the issue. It issued a national IDP Policy in March 2006, but as with previous IDP plans, it failed to comply with international standards, and neither was it implemented. On 22 February 2007, the government approved the National Policy on Internally Displaced Persons; its implementation is yet to be seen. Ensuring rights of conflict-induced IDPs in all phases of displacement still remains questionable, for the Policy is characterised by exclusive approaches in various areas of implementation. By covering all forms of displacement in a single document, the Policy does not focus on the ways to respond to the crisis created by the decade-long armed conflict.

The 2007 IC enshrines that the state has a responsibility to conduct programmes to rehabilitate the displaced and provide relief for damaged private properties.
 The Constitution ensures that displaced children have a right to get special privileges from the State to secure their future under Fundamental Rights.

Table 4: Estimated numbers of IDPs in Nepal

	Index of conflict-induced IDPs 


	Estimated Number


	Source

	Records by the District Administration

Offices of Nepal
	7,343
	Nepal Government, as per Home Ministry  recorded as of in 2003, January

	Ministry of Finance (in an address in a donor conference in 2005)
	300,000 to

600,000
	The Rising Nepal, 6 May 2005



	Nepal Maoist Victim Association
	60,000
	www.internal-displacement.org

	INSEC (between 2001 and 2004)
	50,356
	www.inseconline.org

	Norwegian Refugee Council estimate


	200,000
	Report on the Inter-Agency Internal

Displacement Division (IDD)

Mission to Nepal, as of April 2005

	GTZ, INF, SNV, UNDP/RUPP (In

cooperation with NHRC and the Global

IDP project)
	350,000 to

400,000


	Rural Urban Partnership

Programme/ UNDP, as of March 2005



	Research on conflict-induced IDPs in

Nepal


	100,000 to

150,000


	Peace and Democracy in South Asia, Volume 1, Issue 2, 2005 (by Bandana Shrestha and Som Niraula)

	Estimation of Refugee International during its the Mission in Nepal
	400,000
	Refugee International, by Michelle

Brown and Kavita Shukla, 2005

	Community Study and Welfare Centre
(CSWC) estimation
	350,000-

400,000 (projection)

(Identified

160,000)
	Extrapolating figure of IDPs in five districts of Mid-west during November 2003 – January 2004, "Plight of Internally Displaced Persons in Nepal", by Dilli Raman Dhakal

	Children displacement due to violent

conflict
	40,000


	Children ILO and CWIN Report, 2005


In the CPA, the government and the Maoists agreed to establish a National Peace and Rehabilitation Commission to run relief and rehabilitation works for conflict-induced IDPs.
 Similarly, both sides expressed commitment to allow, without any political prejudice, the IDPs to return back voluntarily to their respective ancestral or former residence, rehabilitate and reintegrate into the society.
 The Agreement has lauded that both sides respect the right of the IDPs and their families to return back to their homes or settle in any other location of their choice.
 

The National Human Rights Action Plan (NHRAP), prepared in June 2004 by the government, has given priority to the security of people, protection of unalienable basic human rights, rehabilitation and resettlement of victims of conflict, and reconstruct the physical and social infrastructures damaged during the conflict.
 But in practice there has not been any significant progress in these targets. 

In the past, the government had set up a Victims of Conflict Fund, under the aegis of the Ministry of Home Affairs (Mo HA) to provide financial, educational and medical assistance to the victims of the conflict. Recently, the government, through a cabinet meeting, has decided to provide transportation fare and certain economic assistance to construct or repair their houses and manage their day to day life back in the village.

Many IDPs are on the verge of returning and no assistance has been provided by the government to ensure their safe and sustainable return. The government's response can be described as inadequate, discriminatory and largely insufficient.
 It is characterised by an absence of resources, response mechanisms and discrimination between people displaced by government security forces and the Maoists.

Table 5: Programmes announced by the Government of Nepal for IDPs
	Programmes 
	Year
	Details 
	Remarks

	Victims of Conflict Fund


	2001
	Initially, the government of Nepal decided to provide Daily Allowances to IDPs under the “Ganeshman Singh Peace Campaign” in September 1999. But the actual disbursement of the allowance began in 2001.
	The Fund was not specifically

directed towards IDPs. 



	Immediate Relief

Package Programme


	2002
	In 2002, the government introduced a package programme for IDPs, which was aimed at providing interest free loans for 200 women, educational materials for 1000 orphans from 18 districts, NRs. 1000 (US$13.3) per child per month for food, shelter and education especially for IDPs, and skills training for 25 women. Moreover, the government targeted to send one member each from 545 displaced families to foreign employment.
	Haphazard distribution of money, which did not reach most of the IDPs. There was also no systematic records of disbursements nor coordination on implementation. The programme foreign employment of IDPs has also not been implemented in a systematic manner.

	IDP Rehabilitation

Programme
	2003
	Under the broad category of ‘conflict-victim assistance’, an

amount of NRs. 50 million (US$

667,000) was allocated for the overall assistance.
	It is not known whether the money was disbursed.


	Immediate Compensation

and Relief to the Victims
	2004
	An additional NRs 50 million ($667,000) was allocated for the conflict-victim assistance.
	Problem in definition and covering areas

	Task Force to Prepare the

Relief Package including

Work Plan for IDPs


	2004
	A mandate was given to formulate a package and an action program for to provide assistance and relief to IDPs.


	This programme does not address the problem because of the narrow definition of IDPs (people who have left their villages due to "insurgency" and moved to other places and other districts…)”. The definition includes only those displaced by Maoists and thus, exclude those displaced due to fear of security forces. 

	15-Point Relief Package

for the Maoists Victims
	2004
	Education allowance of NRs. 1000

(US$ 13.3) per month for children of deceased or displaced persons.

NRs.300 (US$ 4.0) per month for displaced persons aged above 60 years. Income-generating skill development programs for displaced women and men. A lump-sum between NRs. 2000-4500 (US$ 26.6-64.28) per family of IDPs. Provide soft loans for small-scale business.
	The funds are not really focused on IDPs. It covered compensation to the dependents of civilians and families of security personnel killed by the Maoists, and other types of expenses such as compensation for lost properties, treatment of conflict-victims and so on.


	Assistance programme
	2005
	Vocational training, arrangement of basic public services, priority in labour intensive public construction works and waiving of land revenue for the registered conflict-affected people were the major priorities for IDPs.
	The government has not

mentioned the amount

of this assistance.


	National Policy on Internally Displaced Persons


	2006
	To provide immediate humanitarian assistance in such a way that it will be complementary to the Foreign Aid Policy 2002 adopted by the government, Poverty Reduction Assistance Strategy, Millennium Development Goals and Annual Development Programmes.
	No clear definition of and protection mechanisms for
IDPs.


	Comprehensive Peace Agreement
	2006
	Establish a National Peace and Rehabilitation Commission to run relief and rehabilitation works for the conflict-induced IDPs. Allow without any political prejudice the IDPs to return back voluntarily to their respective ancestral or former residence, reconstruct the infrastructure destroyed and rehabilitate and reintegrate them into society. Respect the right of the IDPs and their families to return back to their homes or to settle in any other location of their choice.
	No step has been taken to implement the agreement.

	Interim Constitution
	2007
	Special privileges for displaced children.
	Focuses only on displaced children and does not ensure protection of the rights of IDPs.

	National Policy on

Internally Displaced

Persons


	2007
	Preventive and remedial measures.

Protection of fundamental rights and basic human rights of the IDPs.

Safe, voluntary and dignified return of the IDPs and create conducive environment of rehabilitation.
	Yet to be implemented.



	Economic assistance
	2007
	Provide NRs. 300 to 1,000 for each person as transport fare. Provide NRs. 10,000 for each family to construct their houses destroyed by the Maoists in the past. Provide NRs. 5,000 to repair damaged houses and an interest-free loan of NRs. 25,000 to each family for cultivation and animal husbandry.
	Yet to be implemented. Unclear mechanisms to ensure effective implementation covering all the victims of displacement.


Source: Gnyawali, Prakash, “State of Statelessness (A Critical Observation on Government Responsibility for Conflict-induced IDPs in Nepal)”, Informal, Vol. 19, No.2&3, Sep. & Dec. 2005, INSEC; Khatiwada, Padma, “Internally Displaced Persons (IDPs) in Nepal: Problems and Challenges”, Nepali Journal of Contemporary Studies, Vol. IV, No. 2, September 2004; Government of Nepal, 2006; “National Policy on Internally Displaced Person”, March 2006; Comprehensive Peace Agreement 2006; Interim Constitution, 2007; National Policy on the Internationally Displaced Persons, 2007
Critical areas of concern

Implementing the CPA: The situation of many IDPs remains unchanged even after the ceasefire following the end of the decade-long armed conflict. The CPA announced in November 2006 has yet to be implemented due to a lack of mechanisms.

Implementing court verdict: The government has not implemented the order of the Supreme Court regarding the enactment of a law to protect the human rights of the people displaced due to conflict. The government has neither made arrangements for relief to the victims of the conflict according to the court directive order nor has it created a conducive environment for their safe and dignified return.
Ambiguous IDPs policy: Though the conflict-induced internal displacement was seen right from the beginning of the armed conflict, the government did not bring any comprehensive measures to address the problem. It is ironic that the government enforced the policy after the end of the conflict and it still lacks modalities that can cover all the victims of displacement. The policy has excluded large numbers of IDPs to be entitled to protection from the government. It also has ambiguous criteria to identify IDPs, which further increase the vulnerability of genuine IDPs and result in the lack of protection against displacement and discrimination on compensation and assistance. The policy also lacks proper attention on the rights of specific groups such as women, children, elderly and differently able IDPs who need more care and protection.

Registration system: There are various estimates on the number of IDPs due to the lack of an effective registration system. The policy has not provided spaces for NGOs and other stakeholders to be involved in these processes.

Recommendations
· Implement the Supreme Court order and enact laws related to IDPs.

· Ensure effective implementation of the National Policy on IDPs without any discrimination.

· Develop a strategic plan and implement it for the safe and dignified return, rehabilitation, reintegration, reconciliation, and survival of all conflict-induced IDPs.

· Create effective and accessible mechanisms for the registration of IDPs in coordination with NGOs and victims.

· Set up a high level independent institution and statutory body to deal with IDP issues, especially in terms of programme formulation, implementation, coordination, and monitoring.

· Implement concerns of the Special Representative of the United Nations Secretary General on the Human Rights of IDPs to guarantee the security of returning IDPs, access to properties left behind and basic infrastructures.

· Ensure that the IDPs have political space and are involved in the decision making process.

ISSUE 2                                                                                                                                           ISSUES OF NEPALI MIGRANT WORKERS

Situation

The number and proportion of those employed or economically active outside Nepal – in India or overseas – have increased, particularly in the last two decades. Migration has also been a function of the growing local insecurity in the last decade, resulting not only from the conflict (which has certainly generated a substantial number of displaced persons and ‘political’ migrants, and has encouraged many to migrate out of the region and even abroad), but also from the declining capacity of local resources (whether ‘natural’ or agricultural) to sustain their livelihoods.

As many as 762,181 persons or 3.4 percent of Nepal’s population migrated for more than six months and lived abroad. The 679,469 males and 82,712 female migrants were recorded by the census in 2001.
  It is seen that 0.7 percent Nepali women are migrant workers. On the other hand, there are numbers of cases wherein migrant workers do not report their departure to government agencies
 due to the open border to India, thus resulting in a larger number of migrant populations. The Government of Nepal listed 107 countries, where Nepali workers can be officially recruited through registered manpower agencies. Even then, Nepali citizens have been working in different countries under a different status.
 

Figure 2: Number of registered Nepali migrant workers (institutional)
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In recent years, there has been a massive recruitment of the Nepali to the Middle East, the Gulf countries, Malaysia, and South Korea. Current foreign employment opportunities have attracted female workers as well. Statistics of the Department of Labour and Employment Promotion (DoLEP) shows that around 174,000 workers left for 18 labour destinations, ranging from Malaysia and Gulf countries to Israel, South Korea and the US, among others in 2006. In addition, the total number of people who left the country via official channels reached 829,522 by the end of 2006.
 

A total of 222,173 people have left the country for work with the permission of the DoLEP as of July 2002. The Ministry of Labour estimates that 350 young men and women leave the country daily to work aboard and some 450 foreign employment agencies working in Nepal.
 There is a majority of unregistered migrant population in India.
 At present, the highest number of Nepali workers is working in Saudi Arabia, Qatar, the United Arab Emirates, South Korea, Kuwait and Malaysia. Although the government data lack uniformity, there are 89,909 workers in Saudi Arabia and 79,361 workers in Malaysia.
 

Because of the remittance sent by the Nepali from abroad, Nepal receives about 69 billion rupees from foreign employment each year.
 Reports of Nepal Rastra Bank, the central bank, revealed that Nepalese employed abroad transferred an estimated amount of NRs 92 billion, in remittances in the first 11 months of 2006. At this rate, the amount transferred by workers is expected to cross NRs. 100 billion in 2006.
 In 2002-2003 remittances from Nepalese migrant workers' reached US$720 million, representing some 14.8 percent of the GDP and 65 percent of the country’s foreign exchange earnings.

Remittances have come to play a significant role in the dynamics of household, local and regional economies, as well as the national level. However, large chunks of remittance enter the country through unauthorised routes, dodging revenue. According to independent estimates, over 70 percent of the total remittance enters the country through unauthorised channels.
  

The long-sought amendments to the Foreign Employment Act were also made by a cabinet decision on 26 September 2006 and submitted to the HoR for final approval in 2006. The bill, which includes provisions for the establishment of a separate foreign employment department, tribunal, promotion board, and welfare fund, is expected to make significant contribution to the proper development of the sector once it is implemented.  

The Tenth Five Year Plan (2002-2007) aims to increase international employment by creating beneficial employment opportunities. The Plan looks at foreign employment as an opportunity to provide alternative employment for the Nepali.

The government has expressed its commitments
 to institutionalise and make legal reforms with a view to making foreign employment business prestigious, organised and transparent. 

The government became a member of the International Organisation for Migration (IOM) on 26 November 2006 with a view to facilitate the office to work with the government to enhance its migration management capacity and to help address irregular migration issues including human trafficking. IOM opened its 292nd office in Nepal on 12 September 2006.

Women migrant workers

Most of the Nepali migrant women workers are going to Gulf countries through informal channels.
  Women are contributing 6-7 billion rupees in remittance, which is 11 percent of the total remittance
 income. To encourage women involvement in foreign employment, the Government of Nepal has formed a Steering Committee for the empowerment of female migrant workers with the cooperation of UNIFEM.

In its annual budget for the FY2006-2007, the government stated that the restriction imposed on women willing to go for foreign employment as household workers would be lifted.
 This is at least a positive sign on the government’s part.

Many discriminatory and inadequate legal mechanisms of the land restrict women workers from foreign employment.  The restrictions have compelled workers to choose India, the short-cut route, as a transit country. This has posed a problem in registration, making illegal migrants vulnerable to trafficking and exploitation.

	BS, a 33-year-old Nepali worker in South Korea

"I worked for a plastic manufacturing company – Misung Industry – in Daegu, South Korea as an undocumented migrant worker for two years. I worked for 12 hours a day. The payment was right on time, but the condition of the work environment was very poor. Because of the chemical smoke around the working area, I had much pain in my lungs. Masks were not helpful. I have been having pains around my ribs for a year…" 

"On 7 October 2005, my left hand glove got stuck and rolled into the plastic making machine; I could not remove my hand. It was not until my left shoulder was about to roll into the machine that the machine was stopped. I heard later that people could hear the sound of the bones being ground by the machine. The machine was switched off by people next door at another company who heard the screams from the scene. When taken out of the machine, my arm was without flesh or bones. Only my clothes and skin were left. One person from the company next-door cut off the clothes and ligaments with a pair of scissors. There was no First Aid. I was then taken to an orthopaedic surgery. Some of Korean women workers who witnessed the scene were shocked and one of them fainted". 

"The company was not insured for either industrial accident compensation insurance or health insurance. The company kept the accident in secret. When my friends came to see me, the president of the company initially denied knowledge of my whereabouts and didn’t tell them which hospital I was admitted to for treatment. My friends became suspicious of her and informed a migrant workers’ centre and the centre made enquiries to the company about my whereabouts. The company refused to give the name of the hospital stating that I had suffered a minor accident. It was only after the centre told the company it would be reporting to the police that the president of the company told the centre where I was. In contrast to what the president said, my injury was very serious. When asked why she had lied, the president of the company said she was going to send me back to Nepal after my treatment was finished. I received treatment for 5 months. Since then, the company has not paid for the physiotherapy treatment, nor has it paid for living expenses…." 

"I am paying for treatment with my own savings but staying in Korea is another problem. I tried to apply for a visa for temporary stay for treatment, but the company refused to help me. Because I do not have a place to stay, I am staying at the house of one of my friends and paying for my treatment. I still have much pain in the ligaments. I cannot work at all. I would be able to receive treatment at home in Nepal, but it would cost a lot. I don’t want to go back to Nepal before getting compensation." 

http://web.amnesty.org/library/Index/ENGASA250072006


Critical areas of concern

Mobilising capital: Though the country receives thousands of foreign currency as remittance every year, such remittance tends to increase both spatial (regional and national) and social (between classes and social groups) inequalities due to the lack of a proper policy framework and enforcement mechanisms in mobilising the capital.

Lifting the ban: Though the government had expressed commitments to lift the long-standing ban on Nepali women travelling to Gulf countries for work, it has not yet been implemented. The ban on Nepali women travelling for work in Gulf countries was imposed in 1998. Such ban is discriminatory and widens the inequality between men and women. However, the government has been allowing women to be engaged only in the organised sector.
Establishing mechanisms: The government had also expressed commitments to set up a separate Employment Promotion Department and a cell within the Ministry of Labour and Transport Management to promote foreign employment, but these public assurances have not yet been fulfilled. Despite the decision to appoint labour attachés in countries where more than 5,000 Nepalese work, no such appointment has been made so far. 

The cabinet passed a bill on Foreign Employment Act on 26 September 2006, but it has not yet been approved by the parliament. The government’s plan to set up a Foreign Employment Department to facilitate foreign employment is not implemented. Similarly, plans to form separate departments to look after labour and foreign employment sectors are yet to be implemented. There is also an absence of a separate and holistic policy, lack of strong institutional capacity of Ministry and Department, as well as promotional programmes and support services for pre-departure, on-employment, safe return, and reintegration of migrant workers.

Due to the lack of national mechanisms to deal with problems faced by Nepali migrant workers, they frequently become victims of malpractices and misconduct of foreign employment agencies and individual agents. Although statistics show that the number of complaints lodged against foreign employment agencies declined by around 13 percent to 465, the compensation amount demanded by workers is still huge. According to a report of DoLEP, victims demanded compensation of around NRs 188.77 million in 2006, meaning foreign employment agencies and fraud individual agents are ripping off close to NRs. 500,000 from foreign job seekers everyday. 

Vague and ineffective legal mechanism: The main focus of the existing Foreign Employment Act is on the control and regulation of migrant workers, rather than their welfare. Though the Preamble of the Act states that the legislation is aimed at “controlling and managing the foreign employment and at protecting the facilities and economic interest of the common people,” it is vague and ineffective. The Act bans the recruitment of Nepali nationals without government permission. Foreign employment agents face cancellation of their licenses if the “provisions of the Act and Regulation are violated” but the provision is sometimes politically manipulated in practice. 

Although growing numbers of Nepali women seek foreign employment, the 1999 National Labour Policy fails to protect them from harassment and exploitation, and in fact, barely mentions them except in references that imply that being a woman is a form of physical handicap. The National Policy to Combat Trafficking also fails to address this issue. 

Such legislations have regulatory rather than promotive framework with inherent gender blindness. They also have no such provisions for enhancing the "inclusiveness" of potential women to get into the international labour market. 

Protecting women migrant workers: Earlier labour and migration laws in Nepal enacted to protect women have, in fact, made them more likely to migrate illegally and be vulnerable to trafficking and exploitation. These legislations are restrictive to women and contain a protectionist approach rather than welfare and empowerment frameworks. Male-centred policies, laws and regulations are geared towards restricting women working abroad rather than protecting their rights. The 1985 Foreign Employment Act discriminates against women by excluding them from employment opportunities abroad. 

Diplomatic mission: Although Nepal has embassies in 19 countries, four consulates, 50 honorary consulates, and one diplomatic mission, their role has been ineffective in the context of Nepali workers abroad. There is a policy decision by the government to institutionalise labour attaches in countries with at least 5,000 Nepali migrant workers, but it has not yet materialised and even the policy decision to provide institutional credit has not been implemented so far.

Porous border issue: Because of the porous border with India, the number of Nepali workers migrating to the country is increasingly high. This has caused an increment in the number of unregistered migrant workers. 

HIV/AIDS and migrant workers: There is a lack of orientation and sensitivity on HIV/AIDS, which has become an integral component of the migration nexus. 

Recommendations

· The Interim Parliament should immediately pass the proposed new Foreign Employment bill.

· The government should ratify the 1990 International Convention on Protection of the Rights of All Migrant Workers and Members of their Families.

· An effective mechanism should be established to collect disaggregated data of both documented and undocumented migrant workers for situational analysis to formulate programmes and policies to ensure their rights.

· The government should introduce massive interaction and sensitisation programmes on conceptual clarity and the rights of migrant workers, including women migrant workers, targeting immigration, central and government agencies, recruiting agencies, health offices, banks, non-governmental organisations, etc.

· The government should establish mechanisms along the border points to monitor the population outflow to India.

· The government should provide education and trainings on various thematic areas such as HIV and AIDS, economic empowerment, banking system, violence against women, poverty alleviation, etc. to migrant workers. 

· The government should allocate budget to regularise the system for foreign employment.

· The government should immediately lift the ban on domestic sectors of Gulf countries to ensure the human rights of women migrant workers.

· The government should initiate bilateral agreements with governments of receiving countries. Women who migrate to foreign countries for employment should be protected through strengthened administrative capacity in diplomatic missions abroad.

· The government should establish diplomatic missions of Nepal and appoint a Labour Attaché in countries where there is a high concentration of Nepali workers.

· Serious attention should be given to revising existing flaws in the Foreign Employment Act, National Labour Policy and other legislations to ensure the human rights of women migrant workers.

Part IV

 Annexes
ANNEX 1                                                                                                            ORGANISATIONAL STRUCTURE OF HRTMCC


ANNEX 2                                                                                                                                         LIST OF PARTICIPANTS OF NATIONAL AND REGIONAL WORKSHOP AND MEETING
A. National Level Consultation Meeting – Kathmandu
Based on the information and findings of the regional consultations and fact-finding missions, a national consultation meeting was organised in Kathmandu on 9 January 2007. The meeting was followed by a presentation on the implementation status of ESCR in Nepal by Mr. Ram Prasad Gautam of Rural Reconstruction Nepal (RRN), facilitating a discussion on challenges and future strategies for the progressive realisation of ESCR in the country. The meeting was attended by the representatives of government authorities, policy makers, trade unions, teachers’ organisations, student organisations, users’ communities, professional organisations, religious groups, indigenous nationalities, Dalit, Madhesis, and human rights organisations. The deliberation and suggestions of the meeting are duly incorporated in this report. 
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B. Regional Level Consultation Meeting – Mid-western Region
The HRTMCC Sub-committee on ESCR organised a regional consultative meeting in Nepalgunj, Mid-western Region on 16 December 2006. The meeting was organised to discuss major challenges and critical areas of concern on the implementation of ESCR in the region. The participants in the programme expressed their discontent with the government’s role with regards to fulfilling its obligation under ESCR. The programme was organised in coordination with the members of the Sub-committee on ESCR – Community Self Reliance Centre and Rural Reconstruction Nepal. Mr. Jagat Basnet presented a paper outlining the status of ESCR in the region, in particular the cycle of discrimination perpetuated to the landless. 
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C. Regional Level Consultation Meeting – Eastern Region
A regional consultative workshop on ESCR was organised at Biratnagar, Eastern Region on 14 December 2006 by the HRTMCC Sub-committee on ESCR under the coordination of Rural Reconstruction Nepal and Forest Action. Local issues and concerns faced by grassroots communities were discussed in the programme. As a key tool to explore such issues, the meeting facilitated the participants to present their experience and concerns. The programme, followed by the presentation of a background paper by Dr. Netra Timsina of Forest Action offered an observation of the situation and issues pertaining to ESCR. The issues raised in the meeting are incorporated in this report.
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ANNEX 3                                                                                                                          FOOD CRISIS IN BAJURA: FIRST-HAND REFLECTION
“No data… Please bring poison first.” These words are not those of the fact-finding mission, but rather those of the Bajureli people who have been severely deprived of food for the last few months. Last year’s hailstorm and drought were identified as the causes of this critical condition, but in fact, this summary report discusses a more complex scenario playing out in Bajura that have caused the food insecurity.

Under the coordination of the ESCR Sub-committee of the HRTMCC, a monitoring team visited the crisis areas of Bajura in August 2006. The team found that hardly five percent of the total population of the district could be fed with the local produce in a year; majority has to resort to seasonal migration to India in order to survive. A number of factors led to the low productivity of crops including landlessness, fragile land pattern and the lack of irrigated lands. The result was that most people could only obtain enough food to feed themselves and their family for six months.

The food corporation depots are in two places: Martadi in the northern belt and Kolti in the district administration office premise. No food has been available in such depots. In Martadi, the only way to collect food has been from Sanfe Bagar, 12 miles away, while the depot in Kolti is only accessible through charter plane. Villagers who walked for two days to obtain food from the depots have returned home empty-handed. Ironically, the ‘Food for Work’ programme under the Rural Community Infrastructure Works Programme (RCIW) through the District Development Committee (DDC) has created more serious problems. In several areas of the district, the workers who have constructed new roads have not been paid by the local authority. The Nepal government is also not taking the matter seriously.
For example, it has failed to enlist the transportation cost of food in the Red Book during the last fiscal year’s budget and this has added to the vulnerability of the respective workers. In addition, most of the people have not received the proposed food packages (consisting of four kilograms of rice and four rupees per day of work) provisioned by the RCIW. Their children have been deprived of the promised “Moto chamal”, a kind of rice meal that costs only 30 rupees per kilogram if bought in the local market.

It can only be concluded that the food insecurity in Bajura is the result of labour exploitation. The Chief District Officer (CDO) and Local Development Officer (LDO) have agreed that people have been victimised in Bajura, but have been unable to address the prevailing crisis. The only action they have taken is to ask the central office and concerned authorities to look into the crisis.

The goal of food security initiatives is to ensure that every individual has access to sufficient quantities of food to lead an active and healthy life, taking into consideration diverse cultural and religious factors. However, food accessibility and utilisation in Bajura were far from realised.

Not only was food availability ignored, but both food production and transportation also failed and labourers were not paid for their hard work. The areas worst hit by the food crisis seem to have clustered in the hills and mountains, where people are unable to grow enough food for even six months. In the mountains, the lack of physical infrastructure, roads and transportation facilities hindered food availability as people have no other source of income.

Women, children, Dalit and economically poor and marginal farmers have been particularly deprived and vulnerable. For instance, many children are on the verge of suffering from “Dimagi-Bodopan”, a disease that severely affects the mind. Women have also been dually affected by the traditional cultural and social norms and values that have further marginalised them from obtaining access to food. 

At present, people in food deficit districts like Mugu, Humla, Kalikot, Jumla and Dolpa are struggling to remain alive. In the Sapata VDC of the Bajura district, people that once ate Sisnu, Gittha and other fruits of the forest trees have now succumbed to eating the sticks of those trees. A teacher by the name of Man Bahadur Rokaya reported that one 22-year-old woman named Champa Lohar, who lived in a village in the Sapata VDC, died along with her baby during child birth as a result of malnutrition caused from eating only these sticks. 

To conclude, it is high time that people are given adequate protection from starvation and its related problems. The government must own up to its responsibility to ensure food security of all its citizens. The government of Nepal should respect the hard work of the road construction labourers in Bajura and immediately provide the proposed rice allocated to them, as well as operate other immediate relief programmes to alleviate the ongoing food crisis. 
Food security is a fundamental socio-economic right. Governmental organisations, NGOs and INGOs today are key players in promoting food security and implementing various projects such as relief programmes and ‘Food for Work’ initiatives. They must play their roles in ensuring that the right to food becomes a reality for all.
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